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STATEMENT OF ISSUES PRESENTED 


By a prehearing stipulation approved by this Court on 
September 16, 1968, it was agreed that the following is- 
sues are presented for review: 


1. Whether the Commission erred in holding that it is 
authorized to enter cease and desist orders under section 
312 of the Communications Act to enforce section 214 of 
the act? 


2. If cease and desist orders can be used to enforce 
section 214 of the Communications Act, whether the Com- 
mission, in entering cease and desist orders in this case, 
erred by failing to comply with the requirements of section 
312 of the act, relevant provisions of the Administrative 
Procedure Act and the Due Process clause of the United 
States Constitution? 


3. Whether the Commission erred in deciding that com- 
munications service through cable facilities used by a com- 
mon carrier to carry signals from the tower or headend 
of a CATV system to the premises of CATV subscribers 
is an interstate, rather than an intrastate, communications 
service, where the said facilities are located wholly within 
a single state and, if so, whether the Commission erred 
in concluding that such service and the facilities used to 
provide it are not exempted from its jurisdiction? 


4, Whether the Commission erred in deciding that com- 
mon carriers must apply for certification, pursuant to sec- 
tion 214 of the Communications Act before acquiring, 
operating or undertaking the construction of distribution 
facilities to provide channel service to CATV systems 
where the said facilities are located wholly within single 
states and are not connected with other common carrier 
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facilities and irrespective of whether the distance between 
the end points of such facilities is less than ten (10) miles? 


5. Whether the Commission’s decision is supported by 
adequate findings based upon substantial evidence, has a 
rational basis in the record, or is in compliance with sec- 
tion 8(b) of the Administrative Procedure Act? 


6. Whether the Commission erred in failing to conclude 
that certain of the carriers in these proceedings which 
heretofore have been classified as “connecting carriers” 
within the meaning of section 2(b)(2) of the Communica- 
tions Act continue to be “connecting carriers” and are not 
subject to section 214 of the act? 


7. Whether the Commission erred by failing to conclude 
that furnishing cable distribution services to CATV op- 
erators by the carriers in this case is the furnishing of 
“telephone exchange services” within the meaning of sec- 
tion 221(b) of the Communications Act? 

This case has not previously been before this Court. 


STATEMENT OF THE CASE 


Nature of the Case 


Appellants, General Telephone Company of California, 
General Telephone Company of Indiana, Inc., General 
Telephone Company of Michigan, General Telephone Com- 
pany of Ohio, General Telephone Company of Pennsyl- 
vania and General Telephone Company of the Southwest, 


* These appellants, all of which are subsidiaries of General Tele- 
phone & Electronics Corporation, are collectively called the Gen- 
eral System companies; they are the only companies in the General 
System which were respondents below, other than California Water 
& Telephone Company which was merged into General Telephone 
Company of California and the latter substituted as a party in 
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request the Court to set aside a June 25, 1968, decision of 
the appellee, the Federal Communications Commission 
(Commission).? 


This case is concerned with services provided by the 
telephone companies to community antenna television 
(CATV) operators for the distribution of intelligence 
from the headend site of the CATV operator to the prem- 
ises of CATV subscribers. The decision culminated the 
administrative phase of a restricted adjudicatory proceed- 
ing. In its decision the Commission held that it had juris- 
diction over the distribution services. It was also held 
that the carriers had violated section 214 of the Communi- 
cations Act of 1934, 47 U.S.C. ¢ 214 (1964), by failing to 
receive certification from the Commission before construct- 
ing facilities used in providing such services. To correct 
the asserted violations, the Commission fashioned various 
cease and desist orders pursuant to section 312 of the act. 


On July 15, 1968, the General System companies filed 
their notice of appeal pursuant to section 402(b)(7) of 
the Communications Act of 1934, 47 U.S.C. § 402(b)(7) 
(1964), and section 10 of the Administrative Procedure Act, 
5 U.S.C.A. §§ 701-06 (1967). 


these proceedings. Other respondents below which are also ap- 
pellants in this consolidated case will be called the Bell System 
companies and the United System companies. All of these ap- 
pellants are common carriers engaged, inter alia, in the provision 
of local telephone services. 


2 General Tel. Co. of California, 13 F.C.C.2d 448 (1968). 


3 Section 312 of the Communications Act of 1934, 47 U.S.C. § 312 
(1964). The Commission has stayed, in part, the effect of the 
decision pending a decision on appeal. General Tel. Co. of Cali- 
fornia, 14 F.C.C.2d 170 (1968). 
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Course of the Proceedings Below 


On March 29, 1967, the Commission established the re- 
stricted adjudicatory proceeding the decision in which is 
the subject of this appeal. Hearings were ordered to de- 
termine whether the Bell System companies had met the 
requirements of section 214 of the act as to the distribu- 
tion facilities used for channel service; whether the Gen- 
eral and United System companies were subject to the 
requirements of section 214 of the act and, if so, whether 
they had met those requirements as to the distribution 
facilities; and what action, if any, the Commission should 
take.* 

Issues identical to those set forth in the designation had 
been included in a much broader consolidated proceeding 
concerned with various aspects of the local distribution 
services of the carriers. On March 13, 1967, however, the 
General System companies had directed a letter to the 
Commission’s Executive Director in which it was alleged 
that personnel in the Commission’s CATV Task Force had 
made prohibited ex parte communications to the Commis- 
sion in the consolidated proceedings insofar as questions 
pertaining to section 214(a) of the act were concerned. 
It was requested in the letter that appropriate action be 
taken by the Commission.* 


“California Water & Tel. Co. 7 F.C.C.2d 575 (1967). The 
apparent reason for the different terminology as to the Bell Sys- 
tem companies on the one hand and the other respondents on the 
other is that certain of the companies in the General and United 
Systems claimed to be connecting carriers pursuant to section 2(b) 
of the Communications Act of 1934, 47 U.S.C. §152(b) (1964), 
and thus subject only to certain sections of the act, not including 
section 214. 


* California Water & Tel. Co., 6 F.C.C.2d 440 (1967). 


* The General System companies’ position was that the proceed- 
ings were restricted adjudication with respect to which the CATV 
Task Force personnel were not decision-making personnel. On 
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The designation order resulted from that letter; by 
separate order of March 29, 1967, the Commission, con- 
sistent with the position of the General System companies, 
concluded that the section 214(a) issues were adjudicatory. 
The Commission therefore deleted the section 214 issues 
from the consolidated proceedings and made available to 
all parties written communications on section 214 submitted 
to it by the Task Force and the Commission’s Common 
Carrier Bureau.’ 

In the separate order of designation the Commission 
said that the section 214 issues included the questions of 
the applicability of the exemption in section 214(a) of the 
act for “local, branch or terminal lines not exceeding ten 
miles in length” and whether “connecting carriers” under 
section 2(b) of the act* were, by virtue of the services 
provided pursuant to the tariffs in question, subject to 


March 15, 1967, the Commission amended, without notice, its rules 
of practice to give the Task Force the status of decision-making 
personnel when participating in restricted rule-making proceedings 
involving service by common carriers to CATV systems. Rules of 
Practice & Procedure, 7 F.C.C.2d 351 (1967). 


7™The Commission said the written communications were more 
comprehensive than and included the arguments presented in the 
oral communications which had been made by the staff personnel 
“after these proceedings were designated for hearing.” California 
Water & Tel. Co., 7 F.C.C.2d 571, 573 (1967). A section 214 
issue had been included in hearings ordered on the tariffs of the 
Bell System companies by order released October 21, 1966. Asso- 
ciated Bell Sys. Cos., 5 F.C.C.2d 357 (1966). Such issues were 
specified for the hearings ordered on the tariffs of California Water 
& Telephone Company, the other General System companies and 
those of the United System companies on January 11, 1967. Cali- 
fornia Water & Tel. Co., 6 F.C.C.2d 441 (1967); General Tel. 
Sys., 6 F.C.C.2d 4384 (1967). The earliest staff memorandum re- 
leased as a result of the Commission’s finding that ex parte com- 
munications had been made was one prepared for a Commission 
meeting of January 11, 1967. 


8 Section 2(b) of the Communications Act of 1934, 47 U.S.C. 
§152(b) (1964). 
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the requirements of section 214.2 The Commission also 
asserted that due and timely execution of its functions 
“imperatively and unavoidably” required that upon com- 
pletion of the evidence “the hearing examiner certify the 
record, without a recommended decision, to the Commis- 
sion for decision.” 7 F.C.C.2d at 576. 

Hearings on the issues were held before a presiding 
examiner who, by order of August 24, 1967, certified the 
record to the Commission. Oral argument was subsequently 
held before the Commission. On June 25, 1968, the decision 
from which the General System companies appeal was 
adopted. 


The Decision 


In its decision the Commission held, contrary to the 
position of the General System companies, that the tariffs 
for channel distribution services to CATV operators are 
offerings of interstate communications services and thus 
are subject to the Commission’s jurisdiction. The Commis- 
sion went on to hold that all of the telephone company 
respondents were required to obtain certificates of public 
convenience pursuant to section 214 of the act prior to 
constructing facilities used in the rendition of channel 
services. 


The carriers had argued that section 214 was inappli- 
cable to such facilities. In addition, assuming, arguendo, 
the basic applicability of section 214, the General System 


°In the latter regard the Commission said that it had under 
Perea its decision in Capital City Tel. Co., 3 F.C.C. 189 
( P 


*° This assertion was made for the purpose of satisfying the re- 
quirements of section 409(a) of the Communications Act of 1934, 
47 U.S.C. §409(a) (1964), which pertains to cases where the 
presiding examiner is not to issue an initial decision. 
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companies contended that channel distribution facilities, 
located entirely within single states and in no way con- 
nected with other common carrier facilities, were not re- 
quired to be certificated by virtue of section 214(a)’s 
exemption of lines within single states. That contention was 
rejected by the Commission.” 

The Commission also held that telephone company re- 
spondents previously considered “connecting carriers” 
under section 2(b) of the act are required to seek certifica- 
tion under section 214(a) prior to constructing channel 
distribution facilities. To the extent that this aspect of 
the decision conflicted with the ruling in Capital City Tel. 
Co., 3 F.C.C. 189 (1936), the latter was specifically over- 
ruled.?? 

In reliance on section 312 of the Communications Act 
of 1934, 47 U.S.C. §312 (1964), the Commission ordered 
the telephone company respondents to cease and desist from 
further construction of facilities used to provide channel 


21 Moreover, although the Commission did not specifically con- 
clude that the lines involved exceeded ten miles in length, it never- 
theless held that section 214(a)’s exemption of “local, branch or 
terminal lines not exceeding ten miles in length” was inapplicable. 
The Commission also held that its various conclusions were not pre- 
cluded by section 221(b) of the Communications Act of 1934, 47 
U.S.C. §221(b) (1964), which deprives the Commission of juris- 
diction over facilities used in connection with telephone exchange 
service, whether interstate or intrastate. 


12 Two of the General System companies—General Telephone 
Company of California and General Telephone Company of Penn- 
sylvania—were previously classified as connecting carriers. Under 
the decision those carriers previously considered “connecting car- 
riers” do not become fully subject carriers as a result of their 
provision of channel distribution services; they must only seek 
section 214(a) authority before constructing channel facilities and 
file tariffs for the service with the Commission. The Commission’s 
Common Carrier Bureau petitioned for reconsideration contend- 
ing that “connecting carriers” become fully subject carriers as a 
result of their provision of these services. That petition was 
denied. General Tel. Co. of California, FCC 68-973 (September 27, 
1968). 
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distribution services without first obtaining certificates of 
public convenience pursuant to section 214. In addition, 
the respondents were directed to file applications for cer- 
tificates under section 214 for facilities constructed prior 
to the decision. 

The telephone companies were also ordered, pursuant to 
section 312 of the act, to cease and desist from further 
operation of facilities then in use in the provision of chan- 
nel service unless requests for certification, containing in- 
formation specified by the Commission, were filed within 
twenty days of the decision. More stringent filing require- 
ments were imposed in the case of facilities which had 
not been substantially completed by October 21, 1966— 
the date on which the Commission first raised a question 
as to the applicability of section 214 of the act as to the 
companies in the Bell System—or, in some instances, 
sooner." Additional requirements were imposed by the 
Commission in situations where the carriers—including 
General Telephone Company of Indiana, Inc., General 
Telephone Company of Michigan, General Telephone Com- 
pany of Pennsylvania, and General Telephone Company of 
the Southwest—were providing channel distribution ser- 
vices to affiliated companies.** 


18 Issues regarding the applicability of section 214 to the facili- 
ties constructed by the General and United System companies had 
been ordered for the first time on January 11, 1967; in fact, the 
orders themselves in these regards were not released until Jan 
24, 1967. California Water & Tel. Co., 6 F.C.C.2d 441 (1967) ; 
General Tel. Sys., 6 F.C.C.2d 434 (1967). Under the decision, 
facilities are considered to be substantially completed if fifty per- 
cent oe more of their costs had been expended prior to the appli- 
cable date. 


** The effect of the decision, other than the directive that addi- 
tional channel distribution facilities not be constructed prior to 
receipt of a section 214 certificate, has been stayed by the Com- 
mission pending judicial review. General Tel. Co. of California, 
14 F.C.C.2d 170 (1968). 
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Facts 


A CATV system is a local source and distribution ar- 
rangement by which audio and visual entertainment and 
information programs are made available to members of 
the community who subscribe to a CATV operator’s ser- 
vices. The system consists of receiving antennas and other 
program source apparatus, a variety of sophisticated 
equipment (used for the generation, conditioning and modu- 
lation of signals) located at what is commonly called the 
system headend, and coaxial cable which physically con- 
nects that equipment to the premises of the CATV opera- 
tor’s subscribers. (R. 532-33, 882; Tr. 646-47.) 

Pursuant to the tariffs involved here, the telephone com- 
panies offer to CATV operators a service for the distri- 
bution, by cable, of intelligence from the headend site of 
the CATV operator—the point where the intelligence to 
be distributed is received and processed—to the premises 
of those persons who subscribe to and pay for the CATV 
operator’s services.” Tariff charges are paid by the CATV 
operator who is the telephone company’s customer. (RB. 


m7 10 519-20, 883, 936-37) Tr. 378, 519,-O¥etay 
if Operator orders from the local telephone com- 


pany channel service to be provided in a specified area or 
specified areas within a given community.” The CATV 


15 Under certain of the tariffs, the telephone company may pro- 
vide the equipment at the headend (Tr. 415). In none of the sys- 
tems already constructed, however, has a General System com- 
er ene headend equipment (R. 894-903). 13 F.C.C.2d 448, 
at 450 n. 2. 


1¢ While the discussion here is limited to situations in which a 
CATV system is the carrier’s customer, the facilities which are 
used by the carriers in this regard are not limited in their utility— 
either technically or practically—to service to a CATV operator 
(Tr. 279, 337). In fact, as the Commission noted in its decision, 
the tariffs may not even make any reference to CATV. 13 F.C.C.2d 
448, at 450 n. 3. 
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operator advises the telephone company of the location of 
each of his subscribers to whom CATV services are to be 
furnished. The telephone company provides the necessary 
cable and other distribution facilities and connects the 
required service terminations between the cable and a 
terminal block located on the subscriber’s premises. The 
connection between the terminal block and the subscriber’s 
television set is made by the CATV operator. (R. 520, 888, 
891-93, 936-37; Tr. 378.) 

The CATV operator brings together at the headend 
site the program material to be carried.” The telephone 
companies are not involved in the selection, purchase or 
production of the intelligence distributed to the CATV 
subscribers. (R. 521, 534, 891, 936-37.) 

In no case where channel service is furnished by a Gen- 
eral System company do the company’s distribution facili- 
ties cross state lines (R. 905-34). Furthermore, in no 
ease of channel service furnished by a General System 
company is a subscriber located as much as ten airline 
miles from the headend of the CATV system serving him 
(R. 894-903, 905-34).’* In each instance, moreover, the dis- 


17Sources from which the CATV operator generally obtains 
programs may be grouped into four categories: (a) programs that 
are reproduced from television or radio broadcast signals which 
the CATV operator has taken off the air locally; (b) programs that 
are reproduced from broadcast signals taken off the air at a dis- 
tant point and relayed to the headend by a microwave radio relay 
system; (c) programs that are provided by closed circuit television 
from a distant point, such as prize fights distributed over a theater- 
television network; and (d) programs that are originated by the 
CATV operator on local studio equipment (R. 521). None of the 
CATV operators receiving channel distribution services from a 
telephone company respondent receives programs by means of 
microwave radio relay (Tr. 519-20). 


** The distances over which signals can be transmitted through a 
eable distribution system are limited. The distance limitations 
apply to the route that the electrical signals take from the headend 
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tribution facilities are located within a single telephone 
exchange (Tr. 54-55). 


SUMMARY OF ARGUMENT 


The distribution services of the General System com- 
panies are not common carrier “interstate communications” 
services within the terms of the Communications Act. They 
are intrastate services properly and exclusively subject to 
the jurisdiction of local regulatory bodies. The holding of 
the Commission that it has jurisdiction must, in the last 
analysis, stand, if at all, on section 202(b) of the Com- 
munications Act of 1934, 47 U.S.C. § 202(b) (1964). Section 
202(b) does not authorize regulation of the services here 
because they are not services in connection with chain 
broadcasting or “incidental to radio communication” within 
the meaning of that section. 

Moreover, even if the Commission’s assertion of juris- 
diction over the service were assumed, arguendo, to be 
correct, it nevertheless cannot extend its regulatory powers 
to require that the facilities used to provide the service be 
subjected to the certification requirement of section 214(a) 
of the Communications Act. Section 202(b) extends to the 
Commission jurisdiction to regulate only “charges and 
services” and not “facilities.” Furthermore, even if sec- 
tion 214 were applicable to distribution facilities generally, 
the facilities constructed by the General System companies 
are nevertheless exempted because they are lines within 
single states not constituting parts of interstate lines. 

“Connecting carriers” may not, in any event, be subjected 
to section 214’s requirements. “Connecting carriers” are, 


a 


site to the premises of the CATV subscriber served from the dis- 
tribution system. The maximum range of the cable in this regard 
is about twelve miles. (R. 546.) 
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to the extent that they provide interstate services, subject 
only to sections 201 through 205 of the act. Section 2(b) 
of the Communications Act of 1934, 47 U.S.C. § 152(b). 
To extend section 214 to such carriers would require a feat 
that this Commission cannot accomplish—the overruling of 
a case (Capital City Tel. Co., 3 F.C.C. 189 [1936]) that has 
acquired the status of law through both legislative and 
judicial approval. 

And, to the extent that the Commission has sought to 
impose special and onerous requirements on carriers which 
are providing distribution services to affiliated companies, 
it has gone beyond its notice of the matters in issue. As a 
consequence, of course, its determinations in this regard 
are without evidentiary support. 


ARGUMENT 
The Channel Distribution Services of the Carriers Are 


Intrastate Services Which Are Beyond the 
Jurisdiction of the Commission 


A. The History of the Tariffs Shows That They Were 
Belatedly a Matter of Commission Concern 

The first offering of channel distribution service was made 
by the New York Telephone Company in 1959 in a tariff 
filed with state regulatory authorities (R. 526). Thereafter 
tariffs were filed with state authorities by various operating 
companies in the General, Bell and United Systems. 

It was not until June 15, 1965, however, that the Com- 
mission even voiced an interest in the distribution services 
(BR. 838). On that date the Commission’s Secretary wrote 
a letter to the General System stating that the Commis- 
sion had been informed that some of the telephone com- 
panies in the system were furnishing facilities for the dis- 
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tribution of television signals to CATV customers.” The 
Commission requested that it be provided with the facts 
and circumstances concerning such matters, which were 
submitted to the Commission by a letter of September 10, 
1965 (R. 839-40). 

It was not until April 6, 1966, however, that anything 
further was heard from the Commission by the General 
System companies in this regard." On that date the Com- 
mission, by letter, informed the companies in the General 
and Bell Systems that services provided by the telephone 
companies for the distribution of program material for 
CATV systems should be offered only pursuant to tariffs 
filed with the Commission (R. 841). 

The General and Bell Systems petitioned for reconsid- 
eration of the directives contained in the letter, arguing 
principally that the service in question was an intrastate 
service beyond the jurisdiction of the Commission. The 
Commission denied the petitions for reconsideration on 


2°On April 22, 1965, the Commission had adopted a notice of 
inquiry and notice of proposed rule making seeking information as 
to whether it had authority to, and, if so, whether it should, assert 
jurisdiction over all CATV systems irrespective of the use of 
Commission-licensed microwave radio facilities. Community An- 
tenna Television Sys., 1 F.C.C.2d 453 (1965). 


20 That letter informed the Commission that seven companies in 
the General System had filed tariffs with state regulatory commis- 
sions covering such service offerings and that two other General 
System companies offered such service on a nontariff or contract 
basis (R. 839-40). 


21 On February 15, 1966, the Commission issued a public notice 
announcing that the Commission had reached an agreement on a 
broad plan for the regulation of CATV including a legislative pro- 
gram. The basis for the Commission’s assuming jurisdiction over 
CATV operations was set forth in the Second Report on CATV 
Regulation, 2 F.C.C.2d 725 (1966), which was adopted March 4, 
1966. 
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June 29, 1966.7 The Commission concluded that it had juris- 
diction over the services in question by virtue of the pro- 
visions of section 202(b) of the Communications Act of 
1934, 47 U.S.C. § 202(b) (1964), and the decision of this 
Court in Idaho Microwave, Inc. v. F CC, 122 U.S. App. D.C. 
253, 352 F.2d 729 (1965). 

Following Commission denial of reconsideration of the 
April 6, 1966 directive, the General, Bell and United Sys- 
tem companies filed tariffs under protest with the Com- 
mission offering channel distribution services to CATV 
systems.* During the course of the proceedings below, the 
telephone companies renewed their contention that the 
Commission had no jurisdiction over the channel distribu- 
tion services but the Commission rejected the carriers’ 
arguments. 


B. The Communications Act and Judicial Decisions 
Make It Clear That the Distribution Services Are 
Beyond the Commission’s Jurisdiction 


The starting point of any jurisdictional analysis is sec- 
tion 2(a) of the Communications Act of 1934, 47 U.S.C. 
§152(a) (1964), which extends the act’s provisions only 
to “interstate and foreign communication by wire or 
radio.” ** Under the commerce clause Congress could have, 


1966 Carrier Tariffs for CATV Sys. 4 F.C.C.2d 257 


*3 The tariffs which were originally filed with the Commission by 
the General System companies consisted of copies of the tariffs 
on file in the States of Michigan and Ohio and copies of special 
contracts in effect in the States of California, Pennsylvania and 
Texas (R. 828). 


*“Tnterstate communication” is defined in section 3(e) of the 
Communications Act of 1934, 47 U.S.C. §153(e) (1964), as en- 
compassing only communication which extends beyond state bound- 
aries. Moreover, that section makes it clear that certain communi- 
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had it elected to do so, established a scheme for federal 
regulation of intrastate communications—including intra- 
state services of common carriers—which affect interstate 
commerce. Houston, E.4W.T. Ry. v. United States, 234 
U.S. 342 (1914). It is clear, however, that Congress chose 
not to extend federal jurisdiction over common carrier 
communication services (with which this case is concerned) 
to its limits, by providing in section 2(b) of the act: 


“(b) Subject to the provisions of section 301, noth- 
ing in this Act shall be construed to apply or to give 
the Commission jurisdiction with respect to (1) charges, 
classifications, practices, services, facilities, or regula- 
tions for or in connection with intrastate communica- 
tion service by wire or radio of any carrier, or (2) any 
carrier engaged in interstate or foreign communication 
solely through physical connection with the facilities 
of another carrier not directly or indirectly controlling 
or controlled by, or under direct or indirect common 
control with such carrier, or (3) any carrier engaged 
in interstate or foreign communication solely through 
connection by radio, or by wire and radio, with facili- 
ties, located in an adjoining State or in Canada or 
Mexico (where they adjoin the State in which the car- 
rier is doing business), of another carrier not directly 
or indirectly controlling or controlled by, or under di- 
rect or indirect common control with such carrier, or 
(4) any carrier to which clause (2) or clause (3) would 
be applicable except for furnishing interstate mobile 
radio communication service or radio communication 
service to mobile stations on land vehicles in Canada or 
Mexico; except that sections 201 through 205 of this 


cation which would otherwise be subject to federal regulation is 
beyond the jurisdiction of the Commission by providing that “in- 
terstate communication,” for purposes of the common carrier provi- 
sions (Title II of the act), does not encompass communication be- 
tween points in the same state “through any place outside thereof” 
if the communication is regulated by a state commission. 
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Act, both inclusive, shall, except as otherwise provided 
therein, apply to carriers described in clauses (2), (3), 
and (4).” 68 Stat. 63 (1954). 


In Pennsylvania R.R. v. Public Util. Comm’n, 298 U.S. 
170 (1936), it was held that private interstate carriage 
could not be tacked onto common carriage occurring within 
the confines of a single state in order to extend federal 
jurisdiction to the latter.** 

The Pennsylvania R.R. case involved the Interstate Com- 
merce Act, 49 U.S.C. §§ 1-27 (1964), after which Title II 
of the Communications Act of 1934 was modeled.** A Penn- 
sylvania coal company transported coal by private rail 
carriage from its mine in Pennsylvania to its processing 
plant in Ohio. From there a common carrier transported 
the coal to Youngstown, Ohio. The question presented was 
whether the common carrier was thereby engaging in in- 
terstate commerce which would be subject to regulation by 


the Interstate Commerce Commission. Justice Cardozo, for 
the Court, said: 


“The question for us here is not whether the movement 
of the coal is to be classified as commerce or even as 
commerce between states. The question is whether it 
is that particular form of interstate commerce which 


35 See also New York Central R.R. v. Southern Ry., 226 F. Supp. 
463 (N.D. IL), afd, 388 F.2d 667 (7th Cir. 1964), cert. denied, 
380 U.S. 954 (1965) ; Pennsylvania RR. v. Pittsburgh L.&W. Ry., 
83 F.2d 861 (6th Cir.), cert. denied, 299 U.S. 572 (1936). 


*°S. Rep. No. 781, 73d Cong., 2d Sess. 2 (1934). The legislative 
history of the Communications Act shows a congressional intent 
closely to follow the regulatory scheme of the Interstate Commerce 
Act except to the extent that the Interstate Commerce Act, and 
court decisions thereunder, had effectively ousted the states from a 
regulatory role in even local activities of the type subject to Inter- 
state Commerce Commission regulation. See, e.g., 78 Cone. REC. 
8823 (1934). 
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Congress has subjected to regulation in respect of 
rates by a federal commission. 


“The only transportation of this coal by a common 
carrier of merchandise either by railroad or by water 
was intrastate transportation in Ohio between Negley 
and Youngstown. The transportation between Pennsyl- 
vania and Ohio was by the owner, who was not a com- 
mon carrier, but furnished implements of carriage for 
its own use exclusively. Appellants would have us hold 
that this interstate transportation by an owner who 
does not carry for any one else will be tacked to the 
intrastate transportation by railroads who are in busi- 
ness as common carriers, and the movement thus con- 
solidated brought within the statute. The statute and 
the decisions as we read them forbid this unifying 
process.” 298 U.S. at 174, 175. 


Radio broadcasting is private transmission. By the terms 
of the act, radio broadcast stations are specifically excluded 
from the definition of “common carriers.” ”” Furthermore, 
although CATV systems may be engaged in interstate com- 
munication by wire or radio, they are not common car- 
riers.** The common carriage here involved occurs wholly 


27 Section 3(h) of the Communications Act of 1934, 47 U.S.C. 
§153(h) (1964); United States v. Radio Corp. of America, 358 
U.S. 334, 348-49 (1959) ; FCC v. Sanders Bros. Radio Station, 309 
U.S. 470, 474 (1940). 


28 Philadelphia Television Broadcasting Co. v. Rollins Broadeast- 
ing Co., Inc., 1 F.C.C.2d 765 (1965), aff'd sub nom. Philadelphia 
Television Broadcasting Co. v. FCC, 123 U.S. App. D.C. 298, 359 
F.2d 282 (1966); WSTV, Inc. v. Fortnightly Corp., 23 P & F 
Rapro Ree. 184 (1962); Frontier Broadcasting Co. v. Collier, 24 
F.C.C. 251 (1958). Whether or not the CATV operator is engaged 
in interstate communications by wire or radio is immaterial to the 
jurisdictional determinations to be made herein. One of the argu- 
ments raised by the opponents of the Commission’s assertion of 
jurisdiction over CATV systems was that sections 2(b) and 214(a) 
of the act were statutory denials of such jurisdiction. In the 
Second Report on CATV Regulation, 2 F.C.C.2d 725, 731 (1966), 
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within a single state and, pursuant to section 2(b)(1) of 
the Communications Act of 1934, 47 U.S.C. § 152(b) (1) 
(1964), and the holding in Pennsylvania R.R., the Com- 
mission has no jurisdiction over these intrastate services.” 

The Commission has recognized the impact of the Penn- 
sylvania R.R. case on matters such as those in issue here. 
In Frontier Broadcasting Co. v. Collier, 24 F.C.C. 251 
(1958), the Commission, in holding that CATV operators 
are not common carriers, said: 


“Even if held to be common carriers, it is also debatable 
whether most CATV systems would be subject to the 
provisions of Title II of the Communications Act in- 
asmuch as the physical facilities of most systems are 
situated within a single State. Notwithstanding that 
such systems may pick up and distribute television 
signals and programs originating in other States, there 
is a substantial question whether their operations 
could be construed to involve interstate common car- 
riage. See Pennsylvania R.R. Co. v. P.U.C. of Ohio, 
298 U.S. 170.” 24 F.C.C. at 255 n.6. 


In its decision, the Commission largely ignores the sig- 
nificance of those provisions of the act which are applicable 
exclusively to common carriers. As a consequence, the 
Commission refuses to recognize that its jurisdiction is 
more narrow with respect to carriers than it is, for ex- 
ample, in the case of radio users. The Commission asserts 
that channel distribution services are subject to its juris- 
diction because of the “interstate nature of the communi- 


a 
the Commission said, however, “in the first place, both sections by 
their terms apply to ‘carriers’... .” 


*° See also Pennsylvania R.R. v. United States, 242 F. Supp. 890 
(E.D. Pa. 1965), aff'd, 382 U.S. 368 (1966), in which a three-judge 
court affirmed an Interstate Commerce Commission holding that it 
had no jurisdiction over common carriage within a state of goods 
which had moved into the state by private motor carriage. 
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cations” distributed over the facilities, relying on United 
States v. Southwestern Cable Co., 392 U.S. 157 (1968). 
13 F.C.C.2d 448, 454. In Southwestern, however, the Court 
was concerned with CATV operators, which, as noted, are 
not common carriers under the Communications Act of 
1934. 

That the scope of the act differs as between carriers 
and nonecarriers was recognized by the Court in South- 
western. After holding that CATV systems are engaged in 
interstate communication, the Court noted that the only 
argument which had been pressed to the contrary was 
based upon section 2(b) of the act. As the Court recog- 
nized, however, section 2(b) is applicable solely to carriers 
and was of no assistance to the CATV industry’s argu- 
ments against federal regulation. 


“The terms and history of this provision, however, in- 
dicate that it was ‘merely a perfecting amendment’ in- 
tended to ‘obviate any possible technical argument that 
the Commission may attempt to assert common car- 
rier jurisdiction over point-to-point communication by 
radio between two points within a single State... .’ 
*** The Commission and the respondents are agreed, 
we think properly, that these CATV systems are not 
common carriers within the meaning of the Act.” 392 
U.S. at 169 n.29.*° (Emphasis added.) 


Moreover, CATV has been subjected to Commission ju- 
risdiction because of its potential impact on television 
broadcasting. In Southwestern, the Court held that the 


20The Court’s reference to a “technical amendment” was to 
changes made in the provision in 1954. The history of section 2 
since its inception reflects a congressional desire to protect state 
regulation of common carriers and their services. 


31 Second Report on CATV Regulation, 2 F.C.C.2d 725 (1966). 
The impact on television which, it is feared, may be caused by 
CATV is a diminution in local television broadcast service. 
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Commission had authority over CATV “restricted to that 
reasonably ancillary to the effective performance of the 
Commission’s various responsibilities for the regulation of 
television broadcasting.” 392 U.S. at 178. The Court said 
that Congress had “formulated a unified and comprehensive 
regulatory system for the [broadcasting] industry,” and 
that CATV operators fit within that system. 


Irrespective of whether a CATV operator constructs its 
own facilities or takes service from a carrier, it will be 
subject to the rules which the Commission has adopted 
pertaining to CATV." Those rules do not require a CATV 
operator to obtain Commission approval before construct- 
ing its system; the rules pertain only to the program ser- 
vices to be carried. The channel service offerings of the 
carriers do not, in any manner, therefore, contribute to 
CATV’s supposed impact on local television services. Such 
services are, even apart from the specific common carrier 
provisions of the act, outside that authority possessed by 
the Commission “reasonably ancillary” to its regulation of 
the broadcasting industry. 

The Commission also asserts in its decision that the tele- 
phone companies are performing an interstate communica- 
tion service since they provide a “link in the relay of 
television signals,” citing Idaho Microwave, Inc. v. FCC, 
122 U.S. App. D.C. 253, 352 F.2d 729 (1965), as authority. 
13 F.C.C.2d 448, 455. 


*? 392 U.S. at 168 (bracket is the Court’s). 


347 C.F.R. §§ 74.1101-09 (1968). In many instances the dis- 
tribution system will be provided by the CATV operator who either 
constructs all of the necessary facilities or strings his cable on the 
poles of the utility company, for which a rental fee is paid pur- 
suant to a pole line attachment agreement. The tariffs provide an 
alternative to the CATV operator who may not wish to proceed in 
that manner. 
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In Idaho Microwave a common carrier was delivering, 
by means of Commission-licensed microwave radio facili- 
ties, the signals of Salt Lake City, Utah, television stations 
to a CATV operator in the State of Idaho. The carrier’s 
facilities were all located within Idaho. In its pertinent 
respects, the case involved the question whether the Com- 
mission lawfully could condition its grant of radio authori- 
zations to the carrier on protections being extended by 
the carrier’s CATV customer to a local television station. 
In answering that question in the affirmative, the Court 
did say that the carrier was performing an interstate ser- 
vice since it provided a “link in the continuous transmission 
of television signals” from Utah to Idaho, but that asser- 
tion was altogether inessential to the result reached. 


Although Idaho Microwave was a common carrier, it was 
also seeking authority to operate radio facilities and was, 
or would be, therefore, subject to all of the various pro- 
visions of Title III of the act. The Commission had au- 
thority to condition any radio authorization to the carrier 
consistent with the provisions of section 303(r) of the act* 
and, under the circumstances there presented, consistent 
with the holding in Carter Mountain Transmission Corp. 
v. FCC, 116 U.S. App. D.C. 93, 321 F.2d 359, cert. denied, 
375 U.S. 951 (1963). It is submitted that Idaho Microwave 
was not, and would not have been, subject to the Title II 
provisions of the act dealing with common carriers in the 
provision of the service there involved. In other words, 
generally speaking, a common carrier providing service 


% The carrier contended that, since its facilities were all within a 
single state, imposition of the ‘condition was an unlawful attempt 
by the Commission to regulate an intrastate communications ser- 
vice. 


35 Section 303(r) of the Communications Act of 1934, 47 U.S.C. 
§ 308(r) (1964). 
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between points within a single state is not subject to 
Title II regulation by the Commission even though the 
carrier may be subject to regulation as a radio user as was 
Idaho Microwave.** Congress clearly envisioned this result 
by making section 2(b) of the act “subject to” the pro- 
visions of section 301. Indeed, the Commission previously 
has recognized, implicitly at least, that service by a com- 
mon carrier toa CATV system by means of radio facilities, 
while subject to regulation under Title III of the act, was 
not, because of section 2(b), subject to regulation under 
Title II of the Act. Minnesota Microwave, Inc.,1P & F 
Rapro Rec. 2d 755, 757 (1964).% 


C. Section 202(b), Which Relates to Service to Radio 
Users, Does Not Give the Commission Jurisdiction 
Over the Channel Service to CATV Operators 


In addition to its unfounded reliance on Southwestern 
Cable and Idaho Microwave, the Commission sought to avoid 
the impact of Pennsylvania R.R. by asserting that it has 
jurisdiction over the “private” interstate segment of the 
communication—here the television broadcasts. Therefore, 
reasons the Commission, it has jurisdiction over all links 
in that transmission from broadcaster to viewer. This 
argument, however, in the last analysis, is simply that the 
Commission has jurisdiction over common carrier service, 
although intrastate, when that service relates in any man- 
ner to radio communication. Otherwise stated, the Com- 


*° The only exception would be in situations where the service is 
being provided to a radio user, in which instance the Commission 
would have limited regulatory authority under section 202(b) of 
the act. See Pacific Telatronics, Inc., 37 F.C.C. 1163 (1964). 


*7In Minnesota Microwave the Commission did not even inti- 
mate that section 202(b) might serve to broaden—by bringing into 
play Title II provisions—its jurisdiction over the carrier. But see, 
Domestic Microwave Radio, 4 P & F Rapio Rea. 2d 157 (1964). 
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mission is asserting that its jurisdiction here flows from 
section 202(b) of the act, which provides: 


“Charges or services, whenever referred to in this 
chapter, include charges for, or services in connection 
with, the use of common carrier lines of communica- 
tion, whether derived from wire or radio facilities, in 
chain broadcasting or incidental to radio communica- 
tion of any kind.” * 


The extent to which, if any, section 202(b) of the act 
grants to the Commission jurisdiction over the intrastate 
communications common carrier service here involved 
must, therefore, be considered.” Furthermore, jurisdiction 
must rest, if at all, on that portion of the statutory pro- 
vision which permits Commission intrusion into carrier 
“charges or services .. . incidental to radio communication 
of any kind.” Chain broadcasting is not here involved. 


38 Section 202(b) of the Communications Act of 1934, 47 U.S.C. 


§ 202(b) (1964). In fact, when the Commission denied the petitions 
requesting reconsideration of its April 6, 1966 directives that the 
carriers file with it the tariffs pursuant to which the services here 
in issue are offered, the Commission founded jurisdiction almost 
solely on the provisions of section 202(b). Common Carrier Tariffs 
for CATV Sys., 4 F.C.C.2d 257, 259 (1966). The Commission, in 
addition to relying on section 202(b), made reference to the juris- 
dictional rationale of the Second Report on CATV Regulation, 2 
F.C.C.2d 725 (1966). The Commission’s assertion of jurisdiction 
over CATV, however, did not rest, to any extent, on the provisions 
of section 202(b) of the act, which is applicable only to common 
carriers. Without section 202(b), as the Commission recognized in 
Common Carrier Tariffs for CATV Sys., supra at 259, the Penn- 
sylvania R.R. case discussed above would be determinative. 


3° Tf common carrier services provided wholly within a state for 
use in chain broadcasting or “incidental” to radio communication 
constituted interstate communication, as such, section 202(b) would 
have been unnecessary. The Commission would have jurisdiction 
to regulate such services under section 2(a) of the Communications 
Act of 1934, 47 U.S.C. §152(a) (1964). 

40 “Chain broadcasting” is defined in the act as the “simultaneous 
broadcasting of an identical program by two or more connected 
stations.” Section 3(p) of the Communications Act of 1934, 47 
U.S.C. § 153(p) (1964). 
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By its plain terms, as fortified by its legislative history, 
section 202(b) does not extend to the Commission jurisdic- 
tion over the services here in question. The channel ser- 
vices offered by the carriers are not “incidental” to “radio 
communication.” Section 202(b) reflects congressional con- 
cern with the provision of common carrier services to radio 
broadcasters, and particularly those engaged in chain 
broadcasting. When the bill which became the Communi- 
cations Act was being considered, the radio networks and 
some broadcasters were dependent upon common carrier 
services for connecting points of program origination with 
points of broadcast transmission. Section 202(b) was in- 
cluded because of congressional concern that charges and 
services to broadcasters might otherwise go unregulated. 

Senator Dill in presenting the bill which became the 
Communications Act declared: 


“Section 202, paragraph (b), is new and covers the 
regulation of the charges for chain broadcasting. That 
section was thought to be desirable because the charges 
for the use of wires for chain broadcasting have been 
without any control whatsoever.” 78 Conc. Rec. 8823 


(1934). 


Mr. Rayburn, who presented the bill in the House, made a 
similar statement: 


“Section 202(b) is a new provision designed to make 
doubly sure charges for wires in connection with chain 


* Thus, Congress was concerned with radio communication which 
might in some instances be dependent upon (or “incidental to”’) 
@ common carrier service. Conversely, the common carrier service 
here involved is not “incidental to radio communication.” Radio 
communication has ended when the television signal is received at 
the CATV antenna. And, as the Commission has found, CATV 
systems are not engaged in broadcasting. Second Report on CATV 
Regulation, 2 F.C.C.2d 725, 732 (1966); CATV & TV Repeater 
Servs., 26 F.C.C. 403, 428-29 (1959). 
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broadcasting are within the jurisdiction of the com- 
mission.” 78 Cone. Rec. 10313 (1934).* 


Every reference in the legislative history to section 
202(b) of the act evidences a congressional concern with 
services provided by common carriers to broadcasters and 
other radio users.** Thus, as the services involved here 
are not being provided to broadcasters or other radio users, 
and in fact do not affect radio communication to any extent, 
section 202(b) is not applicable. It is totally unwarranted 
for the Commission, as it has done, to extend this provision 
far beyond its terms and beyond the intent of the drafters 
to seize jurisdiction over local distribution arrangements 
solely because of the relationship between CATV and 
broadcasting.“ 


42 The emphasis was upon the chain broadcasting aspects of the 
provision. The “incidental to radio communication” language obvi- 
ously was the “backstop” that Mr. Rayburn had in mind when he 
asserted that the bill was designed to make “doubly” sure that 
charges in connection with chain broadcasting would be regulated. 


43 Section 202(b), as initially enacted in 1934, pertained only to 
wire facilities provided by carriers. The provision was amended in 
1960 to extend its applicability to charges and services derived 
from radio facilities as well. Congressional consideration of the 
amendment reconfirms the fact that the design of section 202(b) 
is to ensure the regulation of common carrier services provided 
directly to broadcasters and other radio users. Included in the 
explanation which accompanied the 1960 legislation was the follow- 
ing: 

“The proposed amendment is . . . recommended because of 
the increasing use of . . . radio facilities interchangeably with 
wire service in providing network service and control circuits 
furnished by common carriers to broadcasters and other radio 
users. It is further recommended as necessary and desirable 
because such an amendment will give a clear statutory direc- 
tion to the Federal Communications Commission of its respon- 
sibility in this field.” 105 Cone. Rec. 6256 (1959). 


“ Certainly these services cannot be considered incidental to 
radio communication because they may be incidental to CATV 
systems. These services neither add to nor detract from the Com- 
mission’s regulation of CATV itself. 
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The first consideration by the Commission of the import 
of section 202(b) is helpful to the resolution of the juris- 
dictional questions here. In Capital City Tel. Co., 3 F.C.C. 
189 (1936), a carrier was providing a wire connection be- 
tween the studio and transmitter of a radio broadcast 
station. The facilities used by the carrier in the provision 
of that service, and in all others provided by it, were lo- 
cated entirely within the State of Missouri. The carrier 
refused to comply with certain Commission orders and 
sought to justify its refusal on the ground that it was a 
“connecting carrier” pursuant to section 2(b) (2) of the act. 

In disposing of the matter the Commission correctly 
drew the distinction between a service which might affect 
interstate commerce (and which would thus be within reach 
of congressional power should it choose to exercise it) and 
an interstate service (that is, a service between points in 
different states). The Commission concluded that the ser- 
vice provided by the carrier to the radio station was used 
in (or affected) interstate commerce and was thus subject 
to the regulatory jurisdiction granted to the Commission 
by section 202(b). The Commission also concluded, how- 
ever, that the carrier was not engaged in the provision of 
an interstate common carrier service and, therefore, did 
not lose its status as a “connecting carrier.” 

It was only because of the provisions of section 202(b) 
that the Commission had jurisdiction to regulate the ser- 
vices provided by the carrier to the broadcaster in Capital 
City. The service was not interstate in character. If com- 
mon carrier services provided to broadeasters between 
points within single states were interstate common carrier 
services, section 202(b) would have been unnecessary, for, 


“* The same rationale was applied by the Commission in North- 
West Tel. Co., 6 F.C.C. 138 (1938), and Jamestown Tel. Corp., 
4 F.C.C. 326 (1987). 
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as noted, such services would be subject to regulation by the 
Commission by virtue of the provisions of section 2(a) of 
the act.“ 

In every respect of common carrier regulation—other 
than section 202(b)—Congress, in enacting the Communi- 
cations Act, went out of its way to make it clear that it 
was not extending to the Commission jurisdiction to regu- 
late matters which might only affect interstate commerce. 
The intent of Congress, as clearly reflected in the act, 
was to safeguard state regulation of common carrier com- 
munications services and to provide for federal regulation 
only in areas beyond practical state control.“ 

Both reports submitted on the bill which became the 
Communications Act, as well as the statements made by 


4 Congressional approval of the Capital City decision was ex- 
pressed in the 1960 amendments to section 202(b). See 105 Cona. 
Rec. 6256 (1959). That Capital City has been subject to congres- 
sional approval was recognized by the Commission in its memo- 
randum in support of its jurisdiction and authority to regulate 
CATV systems. Second Report on CATV Regulation, 2 F.C.C.2d 
725, 794 n.2 (1966). The Commission has cited the Capital City 
doctrine as one of the reasons why legislation was needed in other 
areas pertaining to its regulation of common carriers. Hearings 
on H.R. 6018, 8013, 10270 Before the House Committee on Inter- 
state and Foreign Commerce, 88th Cong., 2d Sess. 4, 18 (1964). 
Approval of the Capital City rationale is also reflected in Ward 
y. Northern Ohio Tel. Co., 300 F.2d 816 (6th Cir.), cert. dented, 
371 U.S. 820 (1962). The Commission, in its decision, relies on the 
Ward case in support of its assertion that these are interstate ser- 
vices. Ward, however, simply followed the Capital City holding, 
with reliance falling on section 202(b) of the act. 


47 During congressional consideration of the bill which became the 
Communications Act, state commission representatives urged Con- 
gress not to pass a bill which would deprive the states of their 
jurisdiction over local communications services. Hearings on S. 
2910 Before the Senate Committee on Interstate Commerce, 73d 
Cong., 2d Sess. 179-80 (1934) ; Hearings on H.R. 8301 Before the 
House Committee on Interstate and Foreign Commerce, 73d Cong., 
2d Sess. 132, 136 (1934). And in some instances, even interstate 
services were determined by Congress best to be left in the hands 
of state regulatory agencies. See sections 2(b), 3(e) and 221(b) 
of the Communications Act of 1934. 
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the bill’s sponsors, reflect the intention of Congress not to 
encroach upon state regulation.* In presenting the bill in 
the Senate, for example, Senator Dill declared: 


“We have attempted in title I to reserve to the State 
commissions the control of intrastate telephone traf- 
fic. We have kept in mind the fact that the Interstate 
Commerce Commission, through the Shreveport deci- 
sion and the decisions in other similar cases, has gone 
so far in the regulation of railroads that the so-called 
‘State regulation’ amounts to very little.” 78 Conc. 
Rec. 8823 (1934). 


In a similar vein, Senator Dill said: 


“We have attempted, in this proposed legislation, 
to safeguard State regulation by certain provisions to 
the effect that where existing intrastate telephone busi- 
ness is being regulated by a State commission, the pro- 
visions of that bill shall not apply.... There are many 
cases in the country where, without some saving clause 
of that kind, the State commissions might be deprived 
of their power to regulate; and the state commission 
representatives were jealous, in the preparation of this 
bill, that those rights should be protected; and we have 
attempted to do that.” 78 Conc. Rec. 8823 (1934) .*° 


In summary, the channel services of the carriers here 
involved are intrastate services beyond the jurisdiction of 


“S. Rep. No. 781, 73d Cong., 2d Sess. 3, 5 (1984) ; H.R. Rep. No. 
1850, 73d Cong., 2d Sess. 4, 7 (1934). 


“The intent of the Congress not to usurp state regulation of 
common carrier services is also manifest from amendments to sec- 
tions 2(b), 3(e) and (u) and 221(b) of the act which were adopted 
in 1954 to make the sections applicable whether common carrier 
services were provided by wire or by radio. The 1934 act, as 
adopted, referred only to wire communication. The amendments 
also expanded the definition of “connecting carriers,” inter alia, 
to include carriers engaged in furnishing interstate mobile radio 
communication service. Section 2(b)(4) of the Communications 
Act of 1934, 47 U.S.C. § 152(b) (4) (1964). 


31 


the Commission by virtue of section 2(b) of the act. See- 
tion 202(b) does not give the Commission jurisdiction over 
the services. Even though these services may affect inter- 
state commerce, Congress has not elected to extend the 
Commission’s jurisdiction over such matters where com- 
mon carrier services are involved. To the contrary, Con- 
gress deliberately left to the states regulation of essentially 
local common carrier services.” 


The Facilities Used by the Carriers in the Provision 
of Distribution Services Are Not Subject to 
Section 214(a) of the Act 


A. Section 202(b), in All Events, Is Limited 
to “Charges and Services” and Does Not 
Extend to Facilities 


The Commission erred in holding section 214(a) of the 
act to be applicable to the construction of facilities to be 
used by the carriers in the rendition of channel distribution 
services even assuming, arguendo, that the Commission 


50 This is not a situation where there will be an unregulated ser- 
vice in the absence of Commission intrusion. At the time the Com- 
mission directed that the tariffs be filed with it, the telephone com- 
panies had filed channel service tariffs with regulatory commissions 
in numerous states. The tariffs, and the services provided pursuant 
to them, had been subjected to regulatory scrutiny by various state 
commissions. See, ¢.g., New York Tel. Co., 34 P.U.R.3d 115 (N.Y. 
Pub. Serv. Comm’n 1960) ; New England Tel. & Tel. Co., 60 P.U.R. 
3d 462 (Me. Pub. Util. Comm’n 1965) ; Pacific Tel. & Tel. Co., 56 
P.U.R.3d 419 (Cal. Pub. Util. Comm’n 1964); New England Tel. 
& Tel. Co., 62 P.U.R.38d 576 (Mass. Dep’t of Pub. Util. 1966) ; 
City of Jackson v. Michigan Bell Tel. Co., 63 P.U.R.3d 384 (Mich. 
Pub. Serv. Comm’n 1966) ; International Cable T.V. Corp. v. All 
Metal Fabricators, Inc., 66 P.U.R.3d 446 (Cal. Pub. Util. Comm’n 
1966) ; Chesapeake & Potomac Tel. Co. of West Virginia, Case No. 
6164 (W. Va. Pub. Serv. Comm’n, Nov. 26, 1965) ; New England 
Tel. & Tel. Co., Dkt. No. 9181 (RI. Pub. Util. Admin., July 8, 
1965). It is clear, in any event, that the Commission is deprived of 
jurisdiction in this area by virtue of the provision of section 221(b) 
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correctly determined that it has jurisdiction over the chan- 
nel services. 

The Commission’s jurisdiction over the services must, 
as has been shown, stand—if it is to stand at all—on the 
provisions of section 202(b) of the act. Section 202(b) 
confers on the Commission, if anything, jurisdiction only 
over carrier “charges or services” utilized in chain broad- 
casting or incidental to radio communication. The provi- 
sion does not give the Commission jurisdiction under sec- 
tion 214(a) of the Communications Act of 1934 to require 
certification of the lines or facilities used in providing 
such services where the facilities are not otherwise sub- 
ject to Commission jurisdiction.” 

Throughout the act there is a clear distinction between 
the terms “charges,” “services” and “facilities” (or “Tines”), 


Oe 
of the Communications Act of 1934, 47 U.S.C. §221(b) (1964), 
which is, by its terms, paramount to other provisions of the act, 
including sections 202(b) and 214(a). Section 221(b) provides, 
among other things, that the Commission shall not have jurisdiction 
over facilities used in connection with telephone exchange service 
(or over the service itself) even though a portion of the service 
constitutes interstate service where the matters are subject to regu- 
lation by local authorities. 


51 Section 214(a) of the Communications Act of 1934, 47 U.S.C. 
§ 214(a) (1964): 


“No carrier shall undertake the construction of a new line 
or of an extension of any line, or shall acquire or operate any 
line, or extension thereof, or shall engage in transmission over 
or by means of such additional or extended line, unless and 
until there shall first have been obtained from the Commission 
a certificate that the present or future public convenience and 
necessity require or will require the construction, or operation, 
oe construction and operation, of such additional or extended 

e.... 


*2 “Tine” is defined in section 214(a) as a “channel of communi- 
cation.” A “service” is an act performed for another, while a 
“channel of communication” is something by means of which the 
service is performed. 
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Section 201(a) imposes upon common carriers an obliga- 
tion to provide “services” upon request therefor. Sec- 
tion 202(a) makes it unlawful for a common carrier to 
make any unjust or unreasonable discrimination in 
“charges, . . . facilities, or services.” Section 202(b), how- 
ever, refers only to “charges or services,” but not to the 
“facilities” which might be used in the provision of those 
“services” for which “charges” are made. “Charges,” but 
not “services” or “facilities,” are the subjects of sections 
203, 204 and 205 of the act. Section 214 itself requires a 
certificate for construction of a “line” and for discontinu- 
ance of a “service.” Thus, Section 202(b), if it confers 
jurisdiction at all, confers only a limited jurisdiction—as 
to “charges and services”—and does not extend to certifi- 
cation of the facilities. 


B. The Facilities of the General System Companies 
Are Exempted From Section 214 in Any Event 
Since They Are Lines Within Single States Not 
Constituting Parts of Interstate Lines 


Even if section 214 were initially applicable to CATV 
channel service facilities in general, the particular facilities 
involved here would be exempted from that section by the 
first proviso to section 214(a) : 


“Provided, That no such certificate shall be required 
under this section for the construction, acquisition, or 
operation of (1) a line within a single State unless 
such line constitutes part of an interstate line... .” 


Each distribution system constructed by a General Sys- 
tem company to provide channel service lies totally within 
a single state. The facilities are not interconnected with 
any other common carrier facilities. The first exemption 
is thus applicable and no certificate is required for these 
facilities. 
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The position of the Commission, however, is that the 
facilities are parts of interstate lines because they are 
parts of “interstate channels of communication” created by 
the carriers’ facilities and the television signals picked up 
by CATV operators and distributed to CATV subscribers. 
But section 214 is concerned only with lines of common 
carriers. Broadcasters, as noted, are not carriers, and 
common carrier lines within a state which join with non- 
carrier interstate lines are not thereby brought within 
section 214. Pennsylvania R.R. v. Public Util. Comm'n, 298 
U.S. 170 (1936).* 

The Commission tries to avoid the impact of Pennsyl- 
vania R.R. by saying that common carrier lines which are 
used to carry interstate traffic are interstate lines. But, 
virtually any common carrier facility might, of course, be 
used at some time, and to some extent, in interstate com- 
munication—that is, to carry communications which are 


interstate in nature too. This does not, however, render 
the facility an interstate facility. An interstate line (or 
facility), as the term is used in section 214(a)(1), is a 


*S Although the Commission says that “interstate line” in section 
214(a) (1) is not limited to common carrier lines, the section by its 
own terms is limited to common carriers. There is no reason to 
think that Congress meant to include within “interstate line” non- 
common carrier “lines” when they are clearly not included in the 
word “line” used elsewhere in the section. The Section says “no 
carrier” shall construct a new line. It then exempts “a line” within 
a single state; this must refer to common carrier lines since it is 
unnecessary to exempt what is not initially included. 


** The Pennsylvania R.R. case also demonstrates that it makes no 
difference whether the traffic involved moves over the private and 
common carrier facilities in an unbroken sequence. Thus, the case 
cannot be distinguished on the grounds of the nature or speed of 
the transmissions which might be involved. In any event, as the 
record shows, the radio transmission has ended and a new signal 
is created before carriage of the intelligence by the common carriers 
begins (R. 537, 883-84; Tr. 189-90, 642-43). 
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common carrier line which crosses a state boundary.* An 
interstate line is not any common carrier line which might 
be used in providing a service which may be subject to the 
Commission’s jurisdiction. Capital City Tel. Co., 3 F.C.C. 
189 (1936), emphasizes this point. 

To hold, as the Commission has obviously done, that all 
lines over which an interstate communication is carried 
are “interstate” lines within section 214(a) nullifies the 
specific exclusion for common carrier lines “located wholly 
within a single State.” * Such an interpretation limits the 
application of the specific exclusion to lines which are used 
only to carry intrastate communications; so limited, the 
exclusion has no application at all because intrastate ser- 
vices and facilities are both already specifically excluded 
from the Commission’s jurisdiction by section 2(b)(1) of 
the act. The words in section 214(a), “part of an inter- 
state line,” must be given their plain meaning—an “in- 
terstate line” is a carrier line which crosses a state 
boundary.” 


55 Southwestern Bell Tel. Co., 6 F.C.C. 529, 531-32 (1938) ; 
Southwestern Bell Tel. Co., 6 F.C.C. 594 (1938). 


56 The Commission seems to place principal reliance on the fact 
that a “line” is defined by section 214 as a “channel of communi- 
eation.” The Commission thus considers as a “line” not only the 
carrier’s facilities, but also the broadcaster’s signal to find that 
there is an interstate line. This ignores the fact that section 214 
applies only to lines constructed by carriers and that broadcasters’ 
signals are not subject to section 214 certification. 


57 The legislative history of section 214(a) reinforces this con- 
clusion. As introduced, the bill which became the Communications 
Act (S. 2910, 73d Cong., 2d Sess. [1934]; H.R. 8301, 73d Cong., 
2d Sess. [1934]) excluded from section 214, “. . . lines or circuits 
within a single State.” The Interstate Commerce Commission as- 
serted that this would be a broader exemption than the one apply- 
ing to the railroads in the Interstate Commerce Act and suggested 
that to the words in the bill there be added: “and used solely for 
intrastate communication.” Hearings on S. 2910 Before the Sen- 
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The fact that CATV distribution facilities are not inter- 
state lines is demonstrated by a 1952 Commission staff 
memorandum which was submitted to Congress during con- 
gressional hearings relating to the regulation of CATV 
systems. In the memorandum it was said that, while sec- 
tion 214(a) of the act might be applicable if CATV systems 
were treated as common carriers, as a practical matter the 
lines of a substantial majority of systems would lie within 
single states and could thus be construed as not consti- 
tuting parts of interstate lines. Hearings on H.R. 7715 
Before the Subcommittee on Communications and Power 
of the House Committee on Interstate and Foreign Com- 
merce, 89th Cong., 1st Sess. 108 (1965). 

Therefore, even accepting as correct the Commission’s 
determination that the services here in question are inter- 
state communications common carrier services, the lines 
used by the carriers in providing such services which are 
located within single states are not thereby made inter- 


a a 
ate Committee on Interstate Commerce, 73d Cong., 2d Sess. 207 
(1934) ; Hearings on H.R. 8301 Before the House Committee on 
Interstate and Foreign Commerce, 73d Cong., 2d Sess. 95 (1934). 
An American Telephone and Telegraph witness testified at the 
hearings that, if certificates were required of all lines which could 
be used in providing an interstate communications service, the 
requirement would apparently apply to every telephone and all 
related circuitry because of their capability of use as a part of a 
circuit extending through or into other states. Hearings on 8. 
2910, supra at 89; Hearings on H.R. 8301, supra at 174-75. There- 
after, the limiting words, “used solely for intrastate communica- 
tion,” which had been recommended by the ICC, were not accepted 
by the Congress. Instead, the language now contained in section 
214(a) (1) of the act was adopted, excluding from the certification 
requirement all lines within a single state which do not constitute 
“part of an interstate line.” Other testimony given on S. 2910 
(Hearings on 8. 2910, supra at 140) and on H.R. 8301 (Hearings 
on H.R. 8301, supra at 251) shows that, at the time the Communi- 
cations Act of 1934 was passed, it was understood that an “inter- 
state line” was one which crossed a state boundary. 
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state lines, or parts of interstate lines, subject to the cer- 
tification requirements of section 214(a)." 


C. The Commission Has Stretched Section 214 To 
Serve Ends Not Contemplated by Congress 


In all events, it appears clear that the Commission is 
seeking to apply section 214 for purposes remote to the 
legislative intent. A CATV operator not using the channel 
service would not, of course, be required to apply for sec- 
tion 214 certification since it is not a carrier. On the other 
hand, the operator using channel service is nevertheless 
totally subject to all of the Commission’s requirements re- 
garding CATV systems. Thus, requiring certification of 
carrier facilities does not serve in any way to protect the 
Commission’s jurisdiction over CATV systems. 

The Commission apparently wishes to provide a forum 
for a CATV operator to oppose the entry of another CATV 
operator who may be ordering the channel distribution ser- 
vice.” It is clear, also, that this is precisely what the CATV 
interests—associations, at least—desire, as witnessed by 


58 Tt also is clear that the facilities are, in any event, exempted 
from section 214’s certification requirements because they are “lo- 
cal, branch or terminal lines not exceeding ten miles in length” 
within the meaning of section 214(a) (2). After conceding a lack 
of legislative history on the point, the Commission gratuitously said 
in its decision that this clause was meant to cover minor additions 
or improvements and not these distribution facilities. “Local lines” 
must, of course, be given its clear meaning—lines within a com- 
munity and its environs or those of basically local interest. More- 
over, these lines are all less than ten miles in length, although the 
Commission refused to reach the question of mileage. The lines can 
be measured either of two ways—airline distance from the headend 
unit to the farthest output point or distance along the cable path 
to the farthest output point. By either method, the distance in 
every case of channel facilities of the General System companies 
is less than ten miles. 


59 See New York Tel. Co., 34 P.U.R.3d 115 (N.Y. Pub. Serv. 
Comm’n 1960), in which the New York commission, in the context 
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the history of these proceedings. After the channel dis- 
tribution tariffs were filed with the Commission, CATV 
interests submitted to the Commission various pleadings 
against the filing carriers in which varying forms of relief 
were requested. Included were allegations that the carriers 
had failed to comply with the provisions of section 214(a) 
of the Communications Act. And, although the Commis- 
sion ultimately dismissed without prejudice each pleading 
of this nature, it did so only after it had ordered, on its 
own motion, hearings on issues pertaining to the lawfulness 
of the channel service tariffs and activities of the filing 
carriers which allegedly were related to the tariffs. 

What the Commission has failed totally to grasp through- 
out these proceedings is that section 214 is designed to pre- 
vent wasteful duplication of common carrier facilities with 


—_eee—e—_———————————————— 


of contentions on the part of CATV interests that there was no 
need for the channel services offered by the carrier, said: 


“Protestants’ real objective would appear to be to insulate 
their own businesses from competition by other antenna com- 
panies that might desire to enter the field and utilize the 
service proposed to be provided by the telephone company. 
At the present time antenna companies are not regulated and, 
therefore, are not protected against competition from other 
antenna companies....” 34 P.U.R.3d at 123. 


°° National Community Television Ass’n, Inc. v. American Tel. 
& Tel. Co., 6 F.C.C.2d 860 (1967). 


The petition directed against the California Water & Tele- 
phone Company tariffs was filed October 3, 1966, and denied 
October 12, 1966, at which time hearings were ordered as to the 
lawfulness of the tariffs. California Water & Tel. Co., 5 F.C.C.2d 
229, modified, 6 F.C.C.2d 175 (1966). Complaints were filed 
against the Bell System companies on October 13, 1966, and against 
the General and the United System companies on October 14, 
1966, by the National Community Television Association (now the 
National Cable Television Association). The Commission ordered 
hearings on the Bell System companies’ tariffs on October 20, 
1966. Associated Bell Sys. Cos., 5 F.C.C.2d 357 (1966), modified, 
6 F.C.C.2d 483 (1967). Hearings on the tariffs of the other Gen- 
eral System companies and those of the United System companies 
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consequent higher charges upon users of common carrier 
services.*? The record shows that no duplication of common 
carrier facilities is involved when a telephone company pro- 
vides channel service within its certificated territory. Ex- 
isting telephone plant is utilized to the maximum extent 
possible in the construction of channel service facilities. 
The certification requirements of section 214(a) were not 
designed to protect the position of persons who are not 
common carriers; that is, they were not designed to protect 
one CATV operator from competition from another CATV 
operator.* 


The Commission Erred In Its Attempt To Extend 
Section 214’s Applicability to Connecting Carriers 


A. Connecting Carriers Are Subject Only to Sections 
201-205 of the Act, and Not Section 214 


A “connecting carrier” generally is one which engages in 
interstate services solely by virtue of connection with a 
nonaffiliated carrier.“ Such carriers are subject only to 
certain aspects of the provisions of sections 201 through 
205 of the act. Section 214 is not one of the sections to 


were ordered on January 11, 1967. General Tel. Sys., 6 F.C.C.2d 
434 (1967). The Commission subsequently consolidated all of these 
proceedings for hearing. California Water & Tel. Co., 6 F.C.C.2d 
440 (1967). The complaints and other pleadings were dismissed, 
without prejudice, on February 8, 1967, principally because the 
allegations raised by those filings would be considered under the 
hearing issues theretofore designated. National Community Tele- 
aoer ‘Ass’n, Inc. v. American Tel. & Tel. Co., 6 F.C.C.2d 860 
967). 


62 See 78 Cona. Rec. 10314 (1934). 
* Cf, L. Singer & Sons v. Union Pac. R.R., 311 U.S. 295 (1940). 


* Section 2(b) of the Communications Act of 1934, 47 U.S.C. 
§152(b) (1964). 
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which such carriers are subject. The Commission has now 
held that, to the extent “connecting carriers” provide chan- 
nel distribution services, they are, as to such services (and 
the facilities used to provide them), subject to all provi- 
sions of the act including tariff filing provisions and sec- 
tion 214. 

General Telephone Company of California and General 
Telephone Company of Pennsylvania are considered “con- 
necting carriers.” That is, aside from the Commission’s 
views of the channel service involved here, these companies 
operate an intrastate telephone communications common 
carrier service, and they provide interstate communications 
services solely by means of interconnection with nonaffilated 
interstate telephone companies. 

The Commmission has held that by the use of the facili- 
ties involved here the carriers are engaged in an interstate 
communications service and thus, says the Commission, 


*° Connecting carriers are expressly exempted by section 203(a) 
of the Communications Act of 1934, 47 U.S.C. § 203(a) (1964), 
from any duty to file tariffs with the Commission. A bill was 
proposed by the Commission in 1963 and 1964 which would have 
amended section 203(a) of the act to require “connecting carriers” 
to file tariffs with the Commission in certain instances—including 
those in which the Commission asserted jurisdiction over the ser- 
vice under section 202(b) of the Communications Act of 1934, 47 
U.S.C. § 202(b) (1964). Each year the bill failed of enactment. See, 
Hearings on H.R. 6018, 8013, 10270 Before the House Committee on 
Interstate and Foreign Commerce, 88th Cong., 2d Sess. 4, 13 
(1964). Indeed, the Commission’s Common Carrier Bureau, in a 
January 12, 1967 ex parte memorandum to the Commission recom- 
mending that the Commission “modify” its Capital City decision 
so that “connecting carriers” providing channel services to CATV 
would become fully subject, noted that the action proposed “may 
obviate the necessity or desirability for legislation recommended 
by the Commission to the Congress in the past several years to re- 
quire ‘connecting carriers’ to file tariffs under circumstances where 
neither the ‘connecting carrier’ nor any other carrier is required to 
do so under the present Act.” 
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they are subject to all of the provisions of the act as to 
this service. The Commission relies on Ward v. Northern 
Ohio Tel. Co., 300 F.2d 816 (6th Cir.), cert. denied, 371 
U.S. 820 (1962), in this regard. 

In Ward, the issue was whether, under section 201 of the 
act, a connecting carrier had an obligation to provide a 
radio station with a wire link to connect its studio and 
transmitter. The Court held that the carrier was subject 
to section 201 of the act®’ and thus did have such an obliga- 
tion. 

The Court did say that the carrier was engaged in inter- 
state communications in answering an argument that the 
carrier was not subject to federal regulation to any extent 
since all of its facilities were within one state. The Court 
did not hold in Ward, however, that the company was pro- 
viding an “interstate communication service” within the 
meaning of section 2(a) of the act which would have sub- 
jected the carrier to all of the common carrier provisions 
of the act. Rather, the Court recognized that section 202(b) 
was the section which made the company subject to the 
act but only to the extent of the regulation of “charges and 
services” for the particular service covered by section 202 
(b). The Ward case does not stand for the proposition 
that the provision of a “section 202(b) service” subjects a 
connecting carrier to all the common carrier provisions of 
the act. 


6 As discussed in some detail already, the channel distribution 
services involved here are not interstate services. This discussion 
proceeds, therefore, on the assumption, made arguendo, that, as to 
the fully subject carriers, the Commission correctly determined 
that it had jurisdiction over these services and to require section 
214 certification for the facilities. 


67 All connecting carriers are subject to section 201 in their pro- 
vision of interstate services or services covered by section 202(b). 
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B. The Commission May Not Lawfully Overrule a 
Judicially and Legislatively Approved Decision 
To Extend Section 214’s Applicability to Con- 
necting Carriers 


In holding that connecting carriers are subject to section 
214 in their construction of channel distribution facilities, 
the Commission overruled Capital City Tel. Co., 3 F.C.C. 
189 (1936). The Capital City Telephone Company was a 
connecting carrier providing, by wire, a radio station with 
a studio-to-transmitter link. The Commission, holding that 
the company’s provision of such a service did not result in 
the loss of its connecting carrier status, said: 


“Viewing the Communications Act as a whole, it is 
logical to conclude that Congress intended that a con- 
necting carrier could furnish wires and wire service 
to broadcast companies without changing its status as 
a connecting carrier, since the specific section [202(b)] 
with reference to the furnishing and use of wires in 
connection with radio communication is contained in 
the sections made applicable to such connecting car- 
riers.” 3 F.C.C. at 195. (Emphasis added.)* 


Section 202(b) is limited to “charges and services” and 
has never been interpreted as bringing within section 214 
such studio-transmitter links provided by connecting car- 
riers. Therefore, unless the Commission lawfully overruled 
Capital City, it erred in holding section 214 applicable to 
connecting carriers in the present case. 

In United States v. Leslie Salt Co., 350 U.S. 383 (1956), 
the question was presented whether certain instruments of 
indebtedness were “debentures” or “certificates of indebt- 


** The Commission went on to say that such services to a broad- 
caster were covered by section 202(b), which gave the Commission 
jurisdiction over “charges and services” of common carriers inci- 
dental to radio communication. Therefore, the Commission could 
regulate the “charges and services” involved in that case, 
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edness” and thus subject to the documentary stamp tax. 
The Treasury Department’s own interpretation of those 
terms beginning in 1918—which it had overruled in the case 
at hand—would have excluded the instruments involved in 
that case from the tax. In reversing the holding that the 
instruments were subject to the tax, the Court said: 


“There are persuasive reasons for construing ‘de- 
bentures’ and ‘certificates of indebtedness’ in accord- 
ance with the Treasury’s original interpretation of 
those terms in this statute’s altogether comparable 
predecessors. * * * Against the Treasury’s prior long- 
standing and consistent administrative interpretation 
its more recent ad hoc contention as to how the statute 
should be construed cannot stand. Moreover, that orig- 
inal interpretation has had both express and implied 
congressional acquiescence, through the 1918 amend- 
ment to the statute (supra, p. 391), which has ever 
since continued in effect, and through Congress having 
let the administrative interpretation remain undis- 
turbed for so many years. See Corn Products Refining 
Co. v. Commissioner, 350 U.S. 46, 53; Norwegian Nitro- 
gen Prod. Co. v. United States, supra, at p. 313.” 350 
U.S. at 396-97.° 


°° See also Fribourg Navigation Co. v. Commissioner, 383 U.S. 
272 (1966), in which the Court reversed the Commissioner’s dis- 
allowance of a deduction for depreciation in the year in which an 
asset was sold for more than its adjusted basis at the beginning 
of the year. The Commission’s practice had long been to allow such 
deductions. The Court characterized the Commission’s position as 
“g sudden and unwarranted” departure “from a consistent admin- 
istrative and judicial practice,” 383 U.S. at 279, and went on to say: 


“Over the same extended period of years during which the 
foregoing administrative and judicial precedent was accumu- 
lating, Congress repeatedly re-enacted the depreciation provi- 
sion without significant change. Thus, beyond the generally 
understood scope of the depreciation provision itself, the Com- 
missioner’s prior long-standing and consistent administrative 
practice must be deemed to have received congressional ap- 
proval....” 383 US. at 283. 


44 


Capital City is a contemporaneous interpretation of sec- 
tion 202(b) of the act by the administrative officials charged 
with setting up the regulatory machinery. Those officials 
determined that connecting carriers furnishing services 
incidental to radio communication should be subject only 
to regulation under the sections of the act dealing with 
charges and services but should not be required to obtain 
certification for the facilities so used. For thirty-two years, 
that interpretation of the statute has been unchallenged 
and unchanged. 

During these thirty-two years Congress has amended 
various sections of the act but has acquiesced in the Capital 
City doctrine. And Congress was not without knowledge 
of the case.” Moreover, at least one court has relied upon 
Capital City’s rationale. Ward v. Northern Ohio Tel. Co., 
300 F.2d 816 (6th Cir.), cert. denied, 371 U.S. 820 (1962). It 
is, therefore, submitted that the Commission cannot, as it 
has sought to do, overrule Capital City without additional 
legislation. The Capital City doctrine has acquired the 
force of law.” 


——eeeeeeSSSSSSSSeSeeSsSse 
To similar effect, see Hanover Bank v. Commissioner, 369 U.S. 672 
(1962) ; Cammarano v. United States, 358 U.S. 498 (1959) ; FTC 
v. Mandel Bros., Inc., 359 U.S. 385 (1959) ; Norwegian Nitrogen 
Prods. Co. v. United States, 288 U.S, 294 (1933) ; Luckenbach 
S.S. Co. v. United States, 280 U.S. 173 (1930). The Commission 
itself recognized the existence of this doctrine as one of the reasons 
that legislation was needed to enable it to require connecting car- 
riers to file tariffs for services provided by them within the scope 
of section 202(b). See Hearings on H.R. 6018, 8013, 10270 Before 
the House Committee on Interstate and Foreign Commerce, 88th 
Cong., 2d Sess. 4,13 (1964). 


*° See the discussion during congressional debate over the 1960 
amendments to section 202(b), 105 Cone. Rec. 6256 (1959). The 
Commission itself recognized that Capital City had been the subject 
of congressional approval in its memorandum in support of juris- 
diction over CATV systems. Second Report on CATV Regulation, 
2 F.C.C.2d 725, 794 n.2 (1966). 


71 The Commission’s “new rule” as to connecting carriers has 
been applied with retroactive effect. The decision requires General 
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** The Commission’s “new rule” as to connecting carriers has 
been applied with retroactive effect. The decision requires General 
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To the Extent That the Commission Has Imposed Special, 
and Onerous, Requirements on Carriers Serving 
Affiliated Customers, Its Decision Goes Beyond 
the Scope of the Issues and Is Without 
Evidentiary Support 


In its decision, the Commission, as discussed, purported 
to issue cease and desist orders to enforce the asserted 


lack of compliance with section 214.7 The scope and re- 
quirements of the orders depend upon the factual situation 


Telephone Company of California and General Telephone Company 
of Pennsylvania to seek Commission approval for facilities already 
constructed and, indeed, quite stringent filing requirements have 
been imposed upon the Pennsylvania company in this regard. 
When an agency, in an adjudicatory proceeding, proposes to apply 
a new rule with retroactive effect—particularly where in doing so 
it declares unlawful activities theretofore considered lawful—the 
agency leaves itself open to challenge. SEC v. Chenery Corp., 332 
U.S. 194 (1947). Here, construction of the facilities by the con- 
necting carriers has been completed and after the fact certification 
would be a mere formalism. Refusal to certify, on the other hand, 
would involve the very waste of resources which section 214 of 
the act was meant to avoid. Under the circumstances, the retro- 
active application of the new rule must be set aside. See, NLRB v. 
E&B Brewing Co., 276 F.2d 594 (6th Cir. 1960), cert. dented, 366 
U.S. 908 (1961) ; Pedersen v. NLRB, 234 F.2d 417 (2d Cir. 1956) ; 
NLRB v. Teamsters Local 41, 225 F.2d 343 (8th Cir. 1955). 


72 The Commission relies upon section 312 of the Communications 
Act of 1934, 47 U.S.C. § 312 (1964). Section 214, however, contains 
its own remedy; subsection (c) provides for court injunctions to 
enforce the section. When faced with the statute on which section 
214 was modeled, see S. Rep. No. 781, 73d Cong., 2d Sess. 2 (1934), 
the Supreme Court in Powell v. United States, 300 U.S. 276 
(1987), held that an injunction was the only remedy the agency 
could use; it could not issue its own mandatory order as an alter- 
native. See also American Tel. & Tel. Co., 23 F.C.C. 689 (1957) ; 
Mackay Radio & Tel. Co., 6 F.C.C. 562 (1938). Section 312 does 
not alter the Powell rule. That section is only applicable to radio 
users and operators under Title III of the act. The section was 
added to the act in 1952 to give the Commission a sanction over 
radio users and operators less severe than the revocation of their 
licenses. See S. Rep. No. 44, 82d Cong., Ist Sess. 9-10 (1951) ; 
H.R. Rep. No. 1750, 82d Cong., 2d Sess. 3 (1952). Even since the 
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presented. Fully subject or connecting carriers which com- 
menced operation prior to the base date specified in the 
decision,” for example, must cease and desist operation of 
the distribution facilities unless they file section 214 ap- 
plications, in which instance they may continue operation 
pending action on the application. On the other hand, fully 
subject carriers which commenced operation after the base 
date but before the decision release date must cease and 
desist operation unless they file section 214 applications 
showing that as of the base date at least fifty percent 
of the total construction cost had been expended.” 

Where the customer is affiliated with the carrier—whether 
fully subject or connecting—and operation had commenced 


eo eee 


inclusion of section 312’s cease and desist provisions, the Commis- 
sion has recognized the continued vitality of Powell in this con- 
text. American Tel. & Tel. Co., 23 F.C.C. 689 (1957). These 
errors are compounded by the fact that section 312 contains its 
own procedural rules which must be followed when cease and desist 
orders are issued. Those sections provide for a hearing based upon 
a show cause order, at which hearing the Commission shall have 
the burden of proof. The party being charged with violations of 
the act or rules must be given notice of the asserted violation and 
an opportunity to comply. In issuing cease and desist orders, the 
Commission must scrupulously observe these minimum protections 
provided by Congress. See CAB vy. Delta Air Lines, 367 U.S. 316 
(1961). Yet in this case not one of these procedural requirements 
was followed by the Commission. 


*° The base date is October 21, 1966, unless the carrier had notice 
of the question of the applicability of section 214 sooner, ¢.g., by 
@ complaint filed against the carrier. For connecting carriers serv- 
ing nonaffiliated customers, the base date is the decision release 
date. Until the decision herein, the only hint of the possible use 
of the cease and desist power herein was set forth in the Commis- 
sion’s designation order of March 29, 1967, where the Commission 
said “that any further construction or extensions of lines may be 
the subject of appropriate remedial action in this proceeding, in- 
cluding the issuance of cease and desist orders tailored to the par- 
ticular factual situation.” California Water & Tel. Co., 7 F.C.C.2d 
575-76 (1967). 


“Tf such a showing cannot be made, the carrier must make a 
special showing. 
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at any time before the decision, the carrier must cease and 
desist from operation of the facilities unless it files a sec- 
tion 214 application and shows, with supporting affidavits, 
(a) that no CATV operator other than the affiliated one 
holds a franchise or is otherwise authorized to operate a 
CATV system in the community; (b) that no application 
by a competing operator either for channel service or for 
a pole line attachment or other like application was pending 
before the carrier at the time of the construction and com- 
mencement of operation of the distribution facilities; (c) 
that the order would result in the deprivation of CATV 
service to the subscribers in the community; or (d) that 
other public interest factors warrant relief from the order. 

The Commission’s order is fatally defective to the extent 
it is based upon the existence in some instances of an affil- 
iation between carriers and the CATV operators they 
serve—a matter which was raised for the first time by the 
Commission in the instant decision. Indeed, throughout 
the hearing sessions, attempts were made to interject into 
the hearings considerations pertaining to affiliated com- 
panies, competing systems and pole line attachments, all 
of which attempts were ruled to be improper under the 
issues ordered by the Commission (Tr. 67-69, 175-80, ¥27-28, 
362, 467). 

It is fundamental that the agency must give the parties 
notice of the action it proposes to take and the factors 
upon which it proposes to rely"—a principle exemplified 
by Deep South Broadcasting Co. v. FCC, 120 U.S. App. 
D.C. 365, 347 F.2d 459 (1965). There, this Court set aside 
a Commission grant of a power increase to a radio broad- 
cast station on the ground that the intervenor opposing a 
grant had been denied a full and fair hearing. One of the 


78 Section 5 of the Administrative Procedure Act, 5 U.S.C.A. 
§ 554 (b) (3) (1967). 
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factors upon which the Commission’s decision was predi- 
cated—the impact of such a power increase on the future 
assignment of frequencies—had been raised for the first 
time by the Commission’s Review Board, after the hearing 
record had been closed. The Board had made the factual 
determinations necessary to decide the future-use matter 
from evidence in the record on other issues and from mat- 
ters outside of the record. 

The Court held that the procedure followed constituted 
a denial of the type of hearing to which the intervenor was 
entitled. In addressing itself to the question of whether 
the intervenor had been prejudiced, the Court said: 


“[C]an it be safely assumed that the raising of the issue 
earlier would have made no difference in respect of 
the evidence adduced, the factual findings made, and 
the conclusions drawn from them?” 120 U.S. App. 
D.C. at 369, 347 F.2d at 463. 


The Court was unwilling to make that assumption because 
of its awareness of “what adversary serutiny and cross- 
examination can accomplish in the way of altering the pro- 
bative force of evidence.” ** 

It is submitted that Deep South and companion cases 
are dispositive. The first the carriers heard of the Com- 


76120 U.S. App. D.C. at 370, 347 F.2d at 464. See also Morgan 
v. United States, 304 U.S. 1 (1938), involving a notice of hearing 
issued by the Secretary of Agriculture to inquire into the reason- 
ableness of rates being charged by certain stockyard agencies. The 
government never gave the parties a statement of its contentions. 
The Secretary based his order upon the government’s findings after 
ex parte discussions of them. It was only when the order was 
issued that the agencies learned of the government’s contentions. 
The Court set aside the order. 

“Those who are brought into contest with the Government 
in a quasi-judicial proceeding aimed at the control of their 
activities are entitled to be fairly advised of what the Govern- 
ment proposes and to be heard upon its proposals before it 
issues its final command.” 304 U.S. at 18-19, 
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mission’s interest in carrier-operator affiliation was when 
they were served with the cease and desist order. As the 
Court found in Deep South, the Commission here “inter- 
ject[ed] a new issue into the proceeding after the time 
for the introduction of evidence had passed and after the 
parties had been lulled into believing it was not in the 
case.” The carriers have the right to see what evidence 
the Commission has on this issue, if any, so they can rebut 
it or otherwise challenge its probative force in order to 
bring out the truth. 

And, of course, even aside from the question of notice, 
the fact remains that the record is devoid of any factual 
support for the Commission’s “findings” as to affiliation ;* 
indeed, there could be none because the whole matter was, 
and was ruled to be, foreign to the matters placed in issue. 
The only evidence at all was of the fact that there were, 
in some instances, affiliations between carriers and their 
customers. There was no evidence showing even possible 
harmful effects of affiliation. 

It is well established that agency action unsupported by 
substantial evidence in the record cannot stand. See Ohio 
Bell Tel. Co. v. Public Util. Comm’n, 301 U.S. 292 (1937) ; 
Braniff Airways v. CAB, 126 U.S. App. D.C. 399, 379 F.2d 
453 (1967). Yet clearly the agency has here taken action 
completely without factual support, and its decision in this 
respect must fall. 


77 120 U.S. App. D.C. at 370 n. 3, 347 F.2d at 464 n. 3. 
78 For example, the Commission speculated: 


“By reason of its control over utility poles, or other local 
advantages resulting from its status as an existing common 
carrier in the community the telephone company is in a posi- 
tion to preclude or to substantially delay an unaffiliated CATV 
system from commencing service and thereby eliminate com- 
petition.” 13 F.C.C.2d at 463. 
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CONCLUSION 


For the foregoing reasons, the Commission’s decision 
must be reversed and the case remanded to the Commis- 
sion with instruction to terminate further proceedings re- 
specting the channel services of the General System 
Companies. 
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ADDENDUM 


Communications Act of 1934. 


Section 2, 47 U.S.C. § 152 (1964): 


“(a) The provisions of this chapter shall apply to 
all interstate and foreign communication by wire or 
radio and all interstate and foreign transmission of 
energy by radio, which originates and/or is received 
within the United States, and to all persons engaged 
within the United States in such communication or 
such transmission of energy by radio, and to the li- 
censing and regulating of all radio stations as herein- 
after provided; but it shall not apply to persons en- 
gaged in wire or radio communication or transmission 
in the Canal Zone, or to wire or radio communication 
or transmission wholly within the Canal Zone. 


“(b) Subject to the provisions of section 301 of this 
title, nothing in this chapter shall be construed to 
apply or to give the Commission jurisdiction with re- 
spect to (1) charges, classifications, practices, services, 
facilities, or regulations for or in connection with intra- 
state communication service by wire or radio of any 
carrier, or (2) any carrier engaged in interstate or 
foreign communication solely through physical con- 
nection with the facilities of another carrier not di- 
rectly or indirectly controlling or controlled by, or 
under direct or indirect common control with such 
carrier, or (3) any carrier engaged in interstate or 
foreign communication solely through connection by 
radio, or by wire and radio, with facilities, located in 
an adjoining State or in Canada or Mexico (where 
they adjoin the State in which the carrier is doing 
business), of another carrier not directly or indirectly 
controlling or controlled by, or under direct or indirect 
common control with such carrier, or (4) any carrier 
to which clause (2) or clause (3) of this subsection 
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would be applicable except for furnishing interstate 
mobile radio communication service or radio commu- 
nication service to mobile stations on land vehicles in 
Canada or Mexico; except that sections 201-205 of this 
title shall, except as otherwise provided therein, apply 
to carriers described in clauses (2), (3) and (4) of 


this subsection.” 
* * * 


Section 3, 47 U.S.C. § 153 (1964): 


“For the purposes of this chapter, unless the con- 
text otherwise requires— 


“(e) ‘Interstate communication’ or ‘interstate trans- 
mission’ means communication or transmission (1) 
from any State, Territory, or possession of the United 
States (other than the Canal Zone), or the District of 
Columbia, to any other State, Territory, or possession 
of the United States (other than the Canal Zone), or 
the District of Columbia, (2) from or to the United 
States to or from the Canal Zone, insofar as such 
communication or transmission takes place within the 
United States, or (3) between points within the United 
States but through a foreign country; but shall not, 
with respect to the provisions of subchapter II of this 
chapter, include wire or radio communication between 
points in the same State, Territory, or possession of 
the United States, or the District of Columbia, through 
any place outside thereof, if such communication is 
regulated by a State commission. 


“(r) “Telephone exchange service’ means service 
within a telephone exchange, or within a connected sys- 
tem of telephone exchanges within the same exchange 
area operated to furnish to subscribers intercommuni- 
cating service of the character ordinarily furnished by 
a single exchange, and which is covered by the ex- 
change service charge. 


° * * 
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“(u) ‘Connecting carrier’ means a carrier described 
in clauses (2), (3), or (4) of section 152(b) of this 
title.” 

* * * 


Section 202, 47 U.S.C. § 202 (1964) : 


“(a) It shall be unlawful for any common carrier 
to make any unjust or unreasonable discrimination in 
charges, practices, classifications, regulations, facili- 
ties, or services for or in connection with like commu- 
nication service, directly or indirectly, by any means or 
device, or to make or give any undue or unreasonable 
preference or advantage to any particular person, class 
of persons, or locality, or to subject any particular 
person, class of persons, or locality to any undue or 
unreasonable prejudice or disadvantage. 


“(b) Charges or services, whenever referred to in 
this chapter, include charges for, or services in connec- 
tion with, the use of common carrier lines of communi- 
cation, whether derived from wire or radio facilities, 
in chain broadcasting or incidental to radio communi- 
cation of any kind. 


“(e) Any carrier who knowingly violates the pro- 
visions of this section shall forfeit to the United States 
the sum of $500 for each such offense and $25 for each 
and every day of the continuance of such offense.” 


* * * 
Section 214, 47 U.S.C. § 214 (1964) : 


“(a) No carrier shall undertake the construction 
of a new line or of an extension of any line, or shall 
acquire or operate any line, or extension thereof, or 
shall engage in transmission over or by means of such 
additional or extended line, unless and until there shall 
first have been obtained from the Commission a cer- 
tificate that the present or future public convenience 
and necessity require or will require the construction, 
or operation, or construction and operation, of such 
additional or extended line: Provided, That no such 
certificate shall be required under this section for the 
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construction, acquisition, or operation of (1) a line 
within a single State unless such line constitutes part 
of an interstate line, (2) local, branch, or terminal 
lines not exceeding ten miles in length, or (3) any 
line acquired under section 221 or 222 of this title; 
Provided further, That the Commission may, upon 
appropriate request being made, authorize temporary 
or emergency service, or the supplementing of existing 
facilities, without regard to the provisions of this 
section. No carrier shall discontinue, reduce, or im- 
pair service to a community, or part of a community, 
unless and until there shall first have been obtained 
from the Commission a certificate that neither the 
present nor future public convenience and necessity 
will be adversely affected thereby; except that the 
Commission may, upon appropriate request being 
made, authorize temporary or emergency discontinu- 
ance, reduction, or impairment of service, or partial 
discontinuance, reduction, or impairment of service, 
without regard to the provisions of this section. As 
used in this section the term ‘line’ means any channel 
of communication established by the use of appro- 
priate equipment, other than a channel of communica- 
tion established by the interconnection of two or more 
existing channels: Provided, however, That nothing 
in this section shall be construed to require a certificate 
or other authorization from the Commission for any 
installation, replacement, or other changes in plant, 
operation, or equipment, other than new construction, 
which will not impair the adequacy or quality of ser- 
vice provided. 
* * * 

“(c¢) The Commission shall have power to issue such 
certificate as applied for, or to refuse to issue it, or 
to issue it for a portion or portions of a line, or ex- 
tension thereof, or discontinuance, reduction, or im- 
pairment of service, described in the application, or 
for the partial exercise only of such right or privilege, 
and may attach to the issuance of the certificate such 
terms and conditions as in its judgment the public 
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convenience and necessity may require. After issuance 
of such certificate, and not before, the carrier may, 
without securing approval other than such certificate, 
comply with the terms and conditions contained in or 
attached to the issuance of such certificate and pro- 
ceed with the construction, extension, acquisition, oper- 
ation, or discontinuance, reduction, or impairment of 
service covered thereby. Any construction, extension, 
acquisition, operation, discontinuance, reduction, or 
impairment of service contrary to the provisions of 
this section may be enjoined by any court of com- 
petent jurisdiction at the suit of the United States, 
the Commission, the State commission, any State af- 
fected, or any party in interest.” 


Section 221, 47 U.S.C. § 221 (1964): 


“(b) Subject to the provisions of section 301 of this 
title, nothing in this chapter shall be construed to 
apply, or to give the Commission jurisdiction, with 
respect to charges, classifications, practices, services, 
facilities, or regulations for or in connection with wire, 
mobile, or point-to-point radio telephone exchange ser- 
vice, or any combination thereof, even though a portion 
of such exchange service constitutes interstate or for- 
eign communication, in any case where such matters 
are subject to regulation by a State commission or by 
local governmental authority.” 


* * * 
Section 301, 47 U.S.C. § 301 (1964) : 


“It is the purpose of this chapter, among other 
things, to maintain the control of the United States 
over all the channels of interstate and foreign radio 
transmission; and to provide for the use of such chan- 
nels, but not the ownership thereof, by persons for 
limited periods of time, under licenses granted by Fed- 
eral authority, and no such license shall be construed 
to create any right, beyond the terms, conditions, and 
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periods of the license. No person shall use or operate 
any apparatus for the transmission of energy or com- 
munications or signals by radio (a) from one place in 
any Territory or possession of the United States or in 
the District of Columbia to another place in the same 
Territory, possession, or District; or (b) from any 
State, Territory, or possession of the United States, 
or from the District of Columbia to any other State, 
Territory, or possession of the United States; or (c) 
from any place in any State, Territory, or possession 
of the United States, or in the District of Columbia, 
to any place in any foreign country or to any vessel; 
or (d) within any State when the effects of such use 
extend beyond the borders of said State, or when in- 
terference is caused by such use or operation with the 
transmission of such energy, communications, or sig- 
nals from within said State to any place beyond its 
borders, or from any place beyond its borders to any 
place within said State, or with the transmission or 
reception of such energy, communications, or signals 
from and/or to places beyond the borders of said State; 
or (e) upon any vessel or aircraft of the United States; 
or (f) upon any other mobile stations within the juris- 
diction of the United States, except under and in ac- 
cordance with this chapter and with a license in that 
behalf granted under the provisions of this chapter.” 


i * 
Section 312, 47 U.S.C. §312 (1964): 


“(a) The Commission may revoke any station license 
or construction permit— 


“(1) for false statements knowingly made either 
in the application or in any statement of fact which 
may be required pursuant to section 308 of this title; 


“(2) because of conditions coming to the attention 
of the Commission which would warrant it in re- 
fusing to grant a license or permit on an original 
application; 
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“(3) for willful or repeated failure to operate 
substantially as set forth in the license; 


“(4) for willful or repeated violation of, or will- 
ful or repeated failure to observe any provision of 
this chapter or any rule or regulation of the Com- 
mission authorized by this chapter or by a treaty 
ratified by the United States; 


“(5) for violation of or failure to observe any 
final cease and desist order issued by the Commis- 
sion under this section; or 


“(6) for violation of section 1304, 1343, or 1464 
of Title 18. 


“(b) Where any person (1) has failed to operate 
substantially as set forth in a license, (2) has vio- 
lated or failed to observe any of the provisions of 
this act, of section 1304, 1343, or 1464 or Title 18, 
or (3) has violated or failed to observe any rule or 
regulation of the Commission authorized by this chap- 
ter or by a treaty ratified by the United States, the 
Commission may order such person to cease and de- 
sist from such action. 


“(¢) Before revoking a license or permit pursuant 
to subsection (a) of this section, or issuing a cease 
and desist order pursuant to subsection (b) of this 
section, the Commission shall serve upon the licensee, 
permittee, or person involved an order to show cause 
why an order of revocation or a cease and desist order 
should not be issued. Any such order to show cause 
shall contain a statement of the matters with respect 
to which the Commission is inquiring and shall call 
upon said licensee, permittee, or person to appear be- 
fore the Commission at a time and place stated in the 
order, but in no event less than thirty days after the 
receipt of such order, and give evidence upon the 
matter specified therein; except that where safety of 
life or property is involved, the Commission may pro- 
vide in the order for a shorter period. If after hear- 
ing, or a waiver thereof, the Commission determines 
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that an order of revocation or a cease and desist order 
should issue, it shall issue such order, which shall 
include a statement of the findings of the Commission 
and the grounds and reasons therefor and specify the 
effective date of the order, and shall cause the same 
to be served on said licensee, permittee, or person. 


“(d) In any case where a hearing is conducted pur- 
suant to the provisions of this section, both the burden 
of proceeding with the introduction of evidence and 
the burden of proof shall be upon the Commission. 


“(e) The provisions of section 1088(b) of Title 5 
which apply with respect to the institution of any pro- 
ceeding for the revocation of a license or permit shall 
apply also with respect to the institution, under this 
section, of any proceeding for the issuance of a cease 


and desist order.” 
e es s 
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BRIEF FOR APPELLANTS IN CASE NOS. 
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BRIEF FOR APPELLANTS IN CASE NOS. 22112 AND 22113 


STATEMENT OF ISSUES 


1. Whether the Commission erred in holding that it is 
authorized to enter cease and desist orders under Section 
312 of the Communications Act to enforce Section 214 of 
the Act? 


2. If cease and desist orders can be used to enforce 
Section 214 of the Communications Act, whether the Com- 
mission, in entering cease and desist orders in this case, 
erred by failing to comply with the requirements of Section 
312 of the Act, relevant provisions of the Administrative 
Procedure Act and the Due Process Clause of the United 
States Constitution? 


3. Whether the Commission erred in deciding that com- 
munications service through cable facilities used by a 
common carrier to carry signals from the tower or head end 
of a CATV system to the premises of CATV subscribers is 
an interstate, rather than an intrastate, communications 
service, where the said facilities are located wholly within 
a single state and, if so, whether the Commission erred in 
concluding that such service and the facilities used to 
provide it are not exempted from its jurisdiction? 


4. Whether the Commission erred in deciding that 
common carriers must apply for certification, pursuant to 
Section 214 of the Communications Act before acquiring, 
operating or undertaking the construction of distribution 
facilities to provide channel service to CATV systems where 
the said facilities are located wholly within single states and 
are not connected with other common carrier facilities and 
irrespective of whether the distance between the end points 
of such facilities is less than ten (10) miles? 


5. Whether the Commission’s decision is supported by 
adequate findings based upon substantial evidence, has a 
rational basis in the record, or is in compliance with 
Section 8(b) of the Administrative Procedure Act? 
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6. Whether the Commission erred in failing to conclude 
that certain of the carriers in these proceedings which here- 
tofore have been classified as “‘connecting carriers” within 
the meaning of Section 2(b)(2) of the Communications Act 
continue to be “connecting carriers” and are not subject to 
Section 214 of the Act? 


7. Whether the Commission erred by failing to conclude 
that furnishing cable distribution services to CATV oper- 
ators by the carriers in this case is the furnishing of “‘tele- 
phone exchange services” within the meaning of Section 
221(b) of the Communications Act? 


The above stated Statement of Issues is in accordance 
with the Prehearing Stipulation submitted on September 4, 
1968 by the parties to this proceeding and approved on 
September 16, 1968 by Prehearing Order of the Court. 


This case has not previously been before this Court. 


STATEMENT OF THE CASE 


Appellants! are corporations engaged as communications 
common carriers in the business of furnishing general com- 
munications services. Appellee is the Federal Communica- 
tions Commission. 


This appeal arises out of a proceeding conducted by the 
Federal Communications Commission in its Docket No. 
17333 to determine whether certain United companies, 
among others, are required under Section 214 of the Com- 
munications Act of 1934, as amended, 48 Stat. 1075, as 


! Appellants in Case No. 22112 are United Inter-Mountain Tele- 
phone Company and United Telephone Company of the Northwest. 
Appellants in Case No. 22113 are United Telephone Company of 
Arkansas, United Telephone Company of the Carolinas, Inc., United 
Telephone Company of Iowa, United Telephone Company of Kan- 
sas, Inc., United Telephone Company of Missouri, United Telephone 
Company of Ohio, The United Telephone Company of Pennsylvania, 
and The Columbia-United Telephone Company. These Appellants 
are hereinafter referred to as “United,” except where otherwise indi- 
cated. 
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amended, 57 Stat. 11, 47 U.S.C. § 214, and Part 63 of the 
Commission’s Rules, 47 CFR Part 63, to obtain certificates 
of public convenience and necessity for the construction 
and/or operation of communications facilities by which 
they furnish communications services to community antenna 
television (CATV) systems, and if so, whether the require- 
ments of Section 214 have been met by United with respect 
to such facilities, and ultimately, what action, if any, the 
Commission should take in the matter. 


After an evidentiary hearing, the filing of proposed 
findings of facts and conclusions of law, briefs and oral 
argument, the Commission, on June 26, 1968, issued its 
Decision which is the subject of appeal here. In that Deci- 
sion the Commission concluded that Section 214 of the 
Act is applicable to United’s construction and operation of 
communications facilities furnished to CATV systems and 
that such construction and operation of facilities, without 
the issuance of a certificate of public convenience and 
necessity by the Commission, violated Section 214. The 
Commission ordered United to file applications within 20 
days of its Decision for certificates of public convenience 
and necessity pursuant to Section 214 for any and all con- 
struction previously undertaken for the purpose of provid- 
ing service to CATV systems. The Commission also ordered 
United to cease and desist from further construction of 
such facilities until applications for certificates under 
Section 214 have been filed and approval thereof obtained 
from the Commission. Finally, the Commission ordered 
United to cease and desist from operation of any such 
facilities completed and in operation prior to its Decision, 
except that upon the filing of the ordered applications and 
pleadings showing certain specified circumstances and con- 
ditions the operation of such facilities would be permitted 
to be continued, pending further action by the Commission 
on the applications. 


United sought a stay of the effectiveness of the Commis- 
sion’s cease and desist orders pending appeal in this Court. 
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The Commission granted United a partial stay, so as to 
permit it to continue operating facilities completed and in 
operation prior to its June 26 Decision. United’s appeal 
here, which has been consolidated together with the 
appeals and/or petitions for review of other communication 
common carriers, seeks review, under Section 402(b) of the 
Communications Act of 1934, 48 Stat. 926, 1093, 47 
U.S.C. § 402(b), and Section 10 of the Administrative Pro- 
cedure Act, 60 Stat. 237, as amended. 80 Stat. 392, 5 
U.S.C. 702. of the lawfulness of the Commission’s Decision 
of June 26, 1968. 


The pertinent provisions of the Communications Act of 
1934, as amended, 48 Stat. 1064 et sey., 47 U.S.C. $151 
et seq., and of the Administrative Procedure Act, 60 Stat. 
237 et seq., as amended 80 Stat. 389, 5 U.S.C. $551, are 
set forth in Appendix A of this brief. 


The common carrier communications services of United, 
that are the subject of this appeal, consist of the furnishing 
of a communication channel from one point within a com- 
munity to other points within the same community, as 
required by the customer of the carrier (Pp. 935, 946, 952- 
53, 961-64).2 Such services and channels are provided by 
means of coaxial cables routed along public ways and 
streets of the community served (P. 939) and have the 
capacity to carry the transmission of radio frequency 
energy in the 54 to 216 MHz frequency spectrum (Pp. 948, 
955 and 966). The cables and facilities furnished by 
United are located wholly within a single state and between 
points less than ten miles apart. (Pp. 937, 946, 952-53, 
962-63).7 United’s services are offered to the public for 
hire on a common carrier basis (Pp. 936, 945, 951, 960). 


?Citations to the record are to the renumbered pages of the parts 
of the record (See “Index to Record” filed August 23, 1968), includ- 
ing the Commission's Decision of June 26, 1968, as follows: “P.  .”” 


3There is one exception, discussed in footnote 25 to the Argu- 
ment, where one of United’s lines crosses a state boundary, and a 
second exception, discussed in footnote 27 to the Argument, where 
United’s line exceeds ten miles in length. 
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United’s customers are community antenna television 
(CATV) operators (Pp. 937-38, 946-47, 952-53, 960-61). 
CATV systems receive the signals of television and radio 
broadcast stations, amplify them, transmit them by cable 
and ultimately distribute them by wire to the receivers of 
their subscribers. In this process the CATV operator 
utilizes the cables of United in order to distribute the radio 
and video program material from a point at or near the 
head end of the CATV system (input points), to each of 
the numerous other points (output points) at or near the 
premises of the subscriber. United’s role is strictly a passive 
one; it undertakes nothing with respect to the transmission 
of the audio and video program material before it reaches 
the input point or after it passes the output points. Such 
other transmission of the program material is accomplished 
by the CATV operator or others, e.g., radio and television 
broadcasters whose program material the CATV operator 
selects to provide to its subscribers (Pp. 495-99). 


SUMMARY OF ARGUMENT 


In the proceeding below, the Commission erroneously 
held that Section 214 of the Communications Act of 1934 
requires certification by it of common carrier wire or cable 
facilities furnished by United telephone companies wholly 
within a single state to CATV system operators. The Com- 
mission’s holding is based solely on its finding that the 
intelligence being carried by United’s intrastate wires or 
cables originated in the form of a television broadcast signal 
and constitutes an interstate communication. According to 
the Commission, Section 2(a) of the Act, which provides 
that the “. . . Act shall apply to all interstate and foreign 
communication by wire or radio . . . and to all persons 
engaged in such communication . . .,” gives it jurisdiction 
over United’s intrastate lines. 


The Commission’s assertion of jurisdiction ignores, and 
violates, Section 2(b)(1) of the Act. Section 2(b)(1) specif- 
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ically provides that nothing in the Communications Act 
“. «+ Shall be construed to apply or to give the Commission 
jurisdiction with respect to (1)... facilities . . . for or in 

connection with intrastate communication service by wire 

or radio of any carrier... .” Notably, Section 2(b)(1) 

withholds Commission jurisdiction over the intrastate com- 

munication service by wire of a carrier. United’s communi- 
cation service and the lines used in furnishing that service 
are exempted from the Commission’s jurisdiction by Section 
2(b)(1), because they are furnished by wire wholly within a 
single state on a common carrier basis. 


Not only did the Commission erroneously conclude that 
Section 214 of the Act applies to United’s communications 
services and facilities, but it also misconstrued Clauses (1) 
and (2) of the first proviso to Section 214(a). Those clauses 
exempt from the certification requirements of Section 214 
“a line within a single State unless such line constitutes part 
of an interstate line” (Clause 1), and “local, branch, or ter- 
minal lines not exceeding ten miles in length” (Clause 2), In 
refusing to hold that United’s lines are exempt under the 
aforementioned proviso clauses to Section 214, the Com- 
mission converted the local intrastate lines into “interstate 
lines” by tacking the interstate transmission from broad- 
caster to CATV operator onto the intrastate transmission 
by a common carrier. Such holding by the Commission is 
in square conflict with Pennsylvania R.R. Co. v. P.U.C of 
Ohio, 298 U.S. 170 (1936). 


The Commission further compounded its error by wrongly 
concluding that furnishing of the instant communication 
service between points within a single state precludes a car- 
rier from being a “connecting carrier” as defined in Sections 
2(b)(2) and 3(u) of the Communications Act of 1934. In 
doing so the Commission overruled its thirty-two year old 
decision in Capital City Telephone Company, 3 F.C.C. 189 
(1936), the rationale of which has been adopted by the 
Congress in amendments of the Communications Act. See 
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105 Cong. Rec. 6256 (1959). Contrary to the Commission’s 
reasoning, CATV systems, which fall on “the viewer’s side,” 
are passive receivers of a completed radio communication 
and do nothing which may be properly deemed “incidental 
to radio communication” within the meaning of Section 
202(b) of the Communications Act. See Fortnightly Cor- 
poration v, United Artists Television, Inc., 392 U.S. 390, 
398-99 (1968). Similarly then the-common carrier service 
furnished by United to CATVs cannot be deemed “inciden- 
tal to radio communication,” as the Commission has con- 
cluded. 


The Commission issued cease and desist orders to enforce 
Section 214. ‘Such orders are clearly invalid since the 
exclusive means of enforcing Section 214(a) is by a suit for 
injunction pursuant to Section 214(c) of the.Act. Powell v._ 
United States, 300 U.S. 276 (1937). ‘Moreover, even if 
cease and desist orders could be issued in the circumstances 
of this case under Section 312 of the Act, the Commission 
failed to comply with the statutory requirements of that 
section. ° 


Finally, the Commission failed to make adequate findings 
of fact to support its Decision, orders, and conclusions of 
law, in violation of Section 8(b) of the Administrative Pro- 
cedure Act. 
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ARGUMENT 
I 


THE SERVICE PROVIDED BY UNITED IS “INTRA-STATE 
COMMUNICATION SERVICE BY WIRE” WITHIN THE MEAN- 
ING OF SECTION 2(b)(1) OF THE COMMUNICATIONS ACT 
AND IS NOT SUBJECT TO THE COMMISSION’S JURISDIC- 
TION 


A. Section 2(b)(1) of the Act Withholds from 
Commission Jurisdiction “Intrastate Communi- 
cation Service by Wire” of Common Carriers 


The threshold issue before this Court is whether Section 
2(b)(1) of the Act denies the Commission jurisdiction over 
the communication services in question.* 


Section 2(b)(1) clearly provides that— 


“|... nothing in this Act shall be construed to 
apply or to give the Commission jurisdiction with 
respect to (1) charges, classifications, practices, 
services, facilities, or regulations for or in connec- 
tion with intrastate communication service by wire 
or radio of any carrier.”’ [Emphasis supplied. ] 


Surely, the word “nothing” must mean just that,> though 
the Commission in refusing to recognize the existence of 
Section 2(b)(1) has effectively converted “nothing” to 
“everything.” As spelled out in Section 2(b)(1) and else- 
where in the Communications Act, the Act is not an exer- 
tion of full national power over communications common 
carriers “but a delineation, consciously and carefully made, 
of the operation [of those carriers] Congress decided to 
render amenable to federal control.”” Duke Power Company 
v. Federal Power Comm'n, ___ U.S.App.D.C.__, ___—~ F.2d 
____ (Slip opin., P. 6, Case No. 20578, June 28, 1968). 


4This threshold issue was also pressed vigorously below. 


SUnder well known rules of statutory construction, every word 
which Congress used in a statute is presumed to have meaning and 
purpose. Adler v. Northern Hotel Co., 175 F.2d 619 (7th Cir. 1949). 
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That Congress clearly intended that the Commission not 
impinge upon intrastate communications service is accentu- 
ated by contrasting Section 2(b)(1) and its express limita- 
tions on the Commission’s authority with the broad powers 
granted the Commission over interstate communications 
under Section 2(a) of the Act, which provides that the pro- 
visions of the Act 


“Shall apply to all interstate . . . communication by 

wire or radio and all interstate . . . transmission of 

energy by radio... .”"6 
Admittedly, the overall purpose of the Act is to vest in a 
federal regulatory body jurisdiction over “interstate com- 
munication by wire or radio.” By the same token, how- 
ever, pursuant to Section 2(b)(1), federal jurisdiction was 
expressly withheld from “‘intrastate communication service 
by wire or radio of any carrier.” Obviously, therefore, it is 
of paramount importance to determine what is meant by 
the phrase - “intrastate communication service by wire or 
radio of any carrier.” 


1. Communication service furnished within a single 
state on a common carrier basis is intrastate. 


Although there is no decision defining the phrase “intra- 
state communication service by wire . . . of any carrier,” if 
it is to have any meaning at all, it must mean, even most 
narrowly construed, a communication service, (1) furnished 
by a common carrier, (2) between points located wholly 
within a single state, (3) by wire (or cable), and (4) which 
wire (or cable) is also located wholly within a single state. 


Support for this interpretation can be found in Section 
3(e)” of the Communications Act which defines an “inter- 


Foreign communications or transmissions are not in issue in this 
Appeal. 

7Section 3(e). “ ‘Interstate communication’ or ‘interstate trans- 
mission’ means communication or transmission (1) from any State, 
Territory, or possession of the United States (other than the Canal 
Zone), or the District of Columbia, to any other State, Territory, or 
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state transmission” or “interstate communication” as trans- 
mission or communication from one state or territory to 
another state or territory. Conversely that which is con- 
fined within one state is “intrastate” transmission or com- 
munication. 


Decisions interpreting the Interstate Commerce Act also 
shed considerable light upon the meaning of intrastate com- 
munications. Thus a common carrier’s transportation 
which was confined within a single state has been held to 
be an intrastate transportation service. In the landmark 
case of Pennsylvania R.R. Co. v. Public Utilities Commis- 
sion of Ohio,? the Supreme Court in interpreting the 
“parent” of Section 214 (ie., Section 1(18)-(22) of the 
Interstate Commerce Act) held that charges for the ship- 
ment of coal between Negley, Ohio and Youngstown, Ohio 
by a rail common carrier were not subject to regulation by 
the Interstate Commerce Commission, since the “‘transpor- 
tation of the coal from Negley, Ohio to Youngstown in the 


possession of the United States (other than the Canal Zone), or the 
District of Columbia . . . .” 


8In an effort to interpret the phrase, “intrastate communication 
service . . . of any carrier” in Section 2(b) (1) of the Communica- 
tions Act, recourse may be had to interpretations of provisions of the 
Interstate Commerce Act in cases concerning whether transportation 
of a rail common carrier is, or is not, subject to regulation by the Inter- 
state Commerce Commission. In Mackay Radio and Telegraph Com- 
pany, 6 F.C.C. 562, 573 (1938), the Commission referred to Senator 
Dill’s statement that “Variances or departures from the text of the In- 
terstate Commerce Act are made for the purpose of clarification in their 
application to communications, rather than as a modification of Con- 
gressional intent to attain a different object.” Therefore, the simi- 
larity between provisions of the Communications Act and of the In- 
terstate Commerce Act provide a basis fer an assumption that the 
former Act must be interpreted “in the light of the interpretation 
which the courts had put upon the parent section in the Interstate 
Commerce Act .. . .” 6 F.C.C. at 577 (emphasis supplied). 


9298 US. 170 (1936). 
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same state, was an intrastate service. . . .”/2 More recently 
transportation by for-hire motor carriers of property within 
a state of goods was held to be intrastate transportation 
not subject to the Interstate Commerce Act, even though 
the goods had also moved to or from points outside such 
state by private motor carriers. // 


In short, it is clear that a communication service (involv- 
ing carriage of intelligence), which is rendered wholly 
within a single state by a carrier, must be considered an 
“intrastate communication service” within the meaning of 
Section 2(b)(1). 


2. Congress intended that the Commission not 
encroach upon state regulation of ‘‘intrastate 
communication service . . . of any carrier.” 


That Congress, by a line ‘cut sharply and clearly,”/2 
granted the Commission certain power over interstate com- 
munication, but at the same time withheld jurisdiction and 
left for regulation by the state “intrastate communication 
service . . . of any carrier,” is made clear by the legislative 
history of the Communications Act. Congressional reports 
submitted on the bill which became the Communications 
Act show that Congress did not intend to encroach upon 
state regulation./3 In presenting the bill in the Senate, its 
sponsor, Senator Dill, said: 


10298 US. at 173 (emphasis supplied). 


H Pennsylvania R.R. Co. v. United States, 242 F.Supp. 890 (E.D. 
Pa. 1965) aff'd, 382 U.S. 368, rehearing denied, 384 US. 914. 


12 Federal Power Comm’n v. Southern California Edison Co., 376 
US. 205, 214 (1964). 


135 Rep. No. 781, 73d Cong., 2d Sess. 3, 5 (1934) to accompany 
S. 3285; H.R. Rep. No. 1850, 73d Cong., 2d Sess., 4, 7 (1934) to 
accompany S. 3285. Indeed, Congress also left regulation of certain 
“interstate communications” of carriers in the hands of state regula- 
tory agencies. See Section 2(b) (2)-(4), 3(e), and 221(b) of the Com- 
munications Act. 
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“We have attempted in Title I [containing Section 
2(b)(1)] to reserve to the State commissions the 
control of intrastate telephone traffic. ...” 78 
Cong. Rec. 8823 (1934). 


In a similar vein, Senator Dill said: 


“We have attempted, in this proposed legislation, to 
safeguard State regulation by certain provisions to 
the effect that where existing intrastate telephone 
business is being regulated by a state commission, 
the provisions of that bill shall not apply... . 
There are many cases in the country where, without 
some saving clause of that kind, the state commis- 
sions might be deprived of their power to regulate; 
and the state commission representatives were 
jealous, in the preparation of this bill, that those 
rights should be protected; and we have attempted 
to do that.” 78 Cong. Rec. 8823 (1934). 


Ultimately, in protecting the “‘state commissions’ . . . 
power to regulate,” Congress, in Section 2(b)(1) of Title I, 
not only withdrew “intrastate telephone traffic” from the 


jurisdiction of the Federal Communications Commission, 
but also removed all “intrastate communication service . . . 
of any carrier.” The Commission’s Decision, if upheld here, 
would frustrate the Congressional purpose of Section 2(b) 
(1) and all but extirpate that section from the Act. 


B. The Evidence Shows the Communication Service 
in Issue To Be “Intrastate Communication Service” 
Service” 

The facts of this case, as recited in the Statement of the 
Case, supra, clearly demonstrate that United’s service is 
purely intrastate and falls squarely within the holdings of 
Pennsylvania R.R. Co. v. P.U.C. of Ohio, supra and Penn- 
sylvania R.C. Co. v. United States, supra. As in those cases 
the only common carrier service provided here is within a 
single state, the facilities being utilized to provide that serv- 
ice being located in one state with the communication serv- 
ice beginning at input points and ending at output points, 
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all within the same state and connected with apparatus 
owned and controlled by a CATV operator. 


Like the private carrier or shipper in the above two 
Interstate Commerce Act decisions, the CATV operator 
tenders its merchandise to the communications common 
carrier in a given state, the merchandise is carried by the 
common carrier only within that state, where it is delivered 
back to the CATV operator. The common carrier com- 
munication service must be considered as beginning at the 
point where the CATV operator’s “‘merchandise has been 
placed in the possession of a carrier,” and if delivery is 
then made at a point in the same state, as it is, the relevant 
common carrier communication service is not interstate 
service. 


C. Interstate Private Transmission May Not Be 
Tacked onto Intrastate Common Carriage To 
Convert the Intrastate Common Carrier Com- 
munication Service into an Interstate Service. 


In order for the Commission to obtain jurisdiction of 
the communication service in issue, such service must be 
deemed to be an “interstate communication service” of 
those carriers. However, that jurisdiction cannot be attained 
by tacking the private transmission of intelligence across a 
state line by a non-common carrier entity to intrastate 
communication service of the telephone companies which 
are in business as common carriers, so as to make the 
whole of the operation an interstate communication service 
and thus subject to the Commission’s jurisdiction, when a 
part would be exempt. Pennsylvania R.R. Co. v. P.U.C. of 
Ohio, supra. See also, Pennsylvania R.R. Co. v. United 
States, supra. 


In the P.U.C. of Ohio case, a coal company, after mining 
and moving coal by its own barge line between two points 
within Pennsylvania, transferred the coal from its barges to 
cars on its own railroad line which traveled along its private 
right of way, ultimately reaching the coal company’s plant 
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in Negley, Ohio. Thereafter, the coal was processed at the 
Negley, Ohio plant and loaded aboard a common carrier 
railroad line for delivery to Youngstown, Ohio. The ques- 
tion ultimately resolved by the Supreme Court was whether 
the activity of the common carrier by rail fell within the 
jurisdictional reach of the Interstate Commerce Commission 
under Section 1, et seq., of the Interstate Commerce Act. 
Speaking for the Court, Mr. Justice Cardozo noted: 


“First: The transportation of the coal from Negley, 
Ohio to Youngstown in the same state, was an 
intrastate service, not subject to the provisions of 
the Interstate Commerce Act, and its character in 
that regard was not changed because of preliminary 
carriage from the Pennsylvania mines in barges and 
cars belonging to the shipper. 

* * * 


“The Interstate Commerce Act (49 U.S.C. $1 et 
Seq.) is aimed at common carriers exclusively, $1(1), 
(3), and not even at all these. 

* * 


“And ‘wherever the word “carrier” is used in 
this chapter it shall be held to mean “common 
carrier.”” $ 1(3). 
“With the aid of these definitions, the problem 
before us takes on a new simplicity. The only 
transportation of this coal by a common carrier of 
merchandise either by railroad or by water was 
intrastate transportation in Ohio between Negley 
and Youngstown. The transportation between 
Pennsylvania and Ohio was by the owner, who was 
not a common carrier, but furnished implements of 
carriage for its own use exclusively. Appellants 
would have us hold that this interstate transporta- 
tion by an owner who does not carry for any one 
else will be tacked to the intrastate transportation 
by railroads who are in busines as common carriers, 
and the movement thus consolidated brought within 
the statute. The statute and the decisions as we 
read them forbid this unifying process. [Citations 
omitted.] 

* *e * 
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“Neither in the cases cited by the appellants nor in 
any others known to us has transportation by a 
common carrier been combined with carriage by an 
owner for the purpose of subjecting the whole to 
the operation of the statute when the parts would 
be exempt.” 298 U.S. at 173-76. 


The Supreme Court decision in the P.U.C. of Ohio case is 
controlling and should have been followed by the Commis- 
sion. 


Unfortunately, the Commission did just what Justice Car- 
dozo in P.U.C. of Ohio said should not be done. It improp- 
erly tacked the private transmission of program material 
across state lines by non-common carriers onto the intrastate 
common carrier service of United./4 


In its Decision, the Commission attempted to distinguish 
the P.U.C. of Ohio case by the bald assertion that— 


“|. . the intrastate as well as the interstate transmis- 
sion of television signals is subject to federal regula- 
tion and this is so whether carriage of the signals is 
performed by a common carrier or a non-common 
carrier.” (Decision, Paragraph 19; P. 2865.) [Empha- 
sis supplied. ] 


That conclusion is clearly erroneous, because it fails to 
recognize the limitation imposed on the Commission’s juris- 
diction over common carriers by Section 2(b)(1). In spite 
of the rather broad power the Commission may have over 
“{nterstate communication,” and thus over TV broadcasting, 
Congress has clearly limited Commission jurisdiction over 
carriage performed by a common carrier. 


Moreover, cases on which the Commission has relied for 
authority to regulate broadcasting and CATV systems! may 


4Section 3(h) of the Communications Act precludes a broad- 
caster, as such, from being deemed a common carrier. 

I5United States v. Southwestern Cable Co., 392 U.S. 157 (1968); 
National Broadcasting Co. v. United States, 319 U.S. 190 (1968); 
Federal Communications Comm’n v. Pottsville Broadcasting Co., 309 
US. 134 (1940). 
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not be relied upon for authority to regulate communication 
services of common carriers. In the most recent of those 
cases, United States v. Southwestern Cable Co., the United 
States Supreme Court found that the Commission has 
authority under Section 2(a) over CATV, but only to the 
extent such was ancillary to its responsibilities over broad- 
casters. Mr. Justice Harlan said: 


“There is no need here to determine in detail the lim- 
its of the Commission’s authority to regulate CATV. 
It is enough to emphasize that the authority which 
we recognize today under $ 152(a) is restricted to 
that reasonably ancillary to the effective performance 
of the Commission’s various responsibilities for the 
regulation of television broadcasting. The Commis- 
sion may for these purposes, issue such rules and 
regulations and prescribe such restrictions and con- 
ditions, not inconsistent with law, as public con- 
venience, interest, or necessity requires. 47 U.S.C. 

§ 303(r). We express no views as to the Commis- 
sion’s authority, if any, to regulate CATV under any 
other circumstances or for any other purposes.” 
392 U.S. at 178 (emphasis supplied). 


The Commission’s authority over communications common 
carriers under Title If of the Act and the limitation on that 
authority under Section 2(b)(1) were not in issue, were not 
discussed, and were not altered by Southwestern Cable. 


Plainly, then, the Commission cannot use Title III to 
expand its jurisdiction over common carriers—a jurisdiction 
plainly circumscribed by Title II, and particularly by Sec- 
tion 2(b)(1). This Court should not 


“impute to the Congress which so earnestly strove for 
precision and clarity in formulating its grant of fed- 
eral authority an intention to confer the broad power 
the Commission assumed in this case.” See Duke 
Power Company v. Federal Power Commission, supra. 
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And just as in Duke Power, where there has been a precise 
limitation upon federal authority, as is the case under Sec- 
tion 2(b)(1), the Court should not permit an agency’s 
assumption of power which transgresses that limit to go 
unchallenged. 
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USE BY A CATV OPERATOR OF UNITED’S SERVICE 
FOR DISTRIBUTING BROADCAST PROGRAM MATERIAL 
NEITHER PREVENTS THAT SERVICE FROM REMAINING 
INTRASTATE COMMUNICATION SERVICE NOR CHANGES 
THE CARRIERS’ STATUS AS CONNECTING CARRIERS 
UNDER SECTION 2(b)(2) OR 3(u) OF THE ACT. 


Section 2(b)(2) of the Act contains limitations on its 
applicability and on the authority of the Commission with 
respect to communications common carriers different from, 
and in addition to, the limitation imposed by Section 2(b) 
(1), as heretofore discussed. Whereas Section 2(b)(1) bars 


Commission regulation of any carrier insofar as intrastate 

communications services are concerned, Section 2(b)(2) 

limits the Commission’s jurisdiction over common carriers 

to services and charges under Title II of the Act even though 
the carriers may be engaged in interstate communication. 


Section 2(b)(2) provides that— 


«__. nothing in this Act shall be construed to apply 
or to give the Commission jurisdiction with respect 
to ... (2) any carrier engaged in interstate or foreign 
communication solely through physical connection 
with the facilities of another carrier not directly or 
indirectly controlling or controlled by, or under 
direct or indirect common control with such carrier 

.., except that sections 201 through 205 of this 
Act, both inclusive, shall, except as otherwise pro- 
vided therein, apply to carriers described in clause 
(2D) 5 aie 


Clearly then on the face of the statute those carriers that 
participate in the transmission of an interstate communica- 
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tion solely by physical connection of their facilities with 
those of a second unrelated and unaffiliated carrier (which 
second carrier provides the physical facility that crosses the 
state boundary) are subject only to Sections 201 through 
205 of the Act, and are not subject to Section 214. How- 
ever, the Commission's Decision under review here would 
subject those same carriers to the whole of Title II if they 
participate in the transmission of an interstate communica- 
tion solely by physical connection of their facilities with 
those of a non-common carrier. There is no rational basis 
under the Act or its legislative history to support such an 
anomalous result. Surely if there is no need to obtain a 
Section 214 certificate before building facilities to connect 
with another carrier, there can be no justification requiring 
such a certificate before building facilities to connect with 
a CATV system operator. In both situations the state in 
which the facilities are built has the responsibility of regu- 
lation. 


It has been assumed heretofore that the United Appellants 
in Case No. 22113 are ‘“‘connecting carriers” under Section 
2(b)(2) and 3(u) of the Act (except for the furnishing of 
the communication services in question in this appeal) since 
they otherwise engage in interstate communication solely 
through physical connection of their facilities with facilities 
of some other unaffiliated or unrelated carrier (usually a 
Bell System company). 


Prior to its Decision here under review, the Commission 
had held that when a telephone company furnished service 
to a broadcaster, the telephone company’s preexisting status 
as a “connecting carrier” did not change. Capital City Tel- 
ephone Company, 3 F.C.C. 189 (1936). Recognizing that 
its prior decision in Capital City poses a real stumbling 
block, the Commission would simply overrule that thirty-two 
year old decision. However, the policy and analysis expressed 
in Capital City cannot be brushed aside so lightly./° 


'6This Court should not permit Capital City to be overruled, for 
the reason, inter alia, that Congress has accepted and incorporated 
the holding of Capital City in a 1960 Amendment to the Communi- 
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A. Communication Service of a Carrier Fur- 
nished Between Intrastate Points Does Not 
Become Interstate Service Because of Cus- 
tomer’s Use of the Service. 


The Capital City case involved a furnishing of a loop and 
a pair of wires by a telephone company to a radio station. 
The radio station customer used the wires to carry radio 
programs from its studio to its transmitter, both located 
within Missouri. Although the Commission, by way of 
dictum, stated that charges for the wire service furnished 
between the two points in Missouri would be subject to its 
regulation’? the Commission held that the furnishing of the 
service did not change the status of the carrier as a “con- 
necting carrier” under Section 2(b)(2) of the Communica- 
tions Act./8 


In Capital City the Commission recognized that the 
service of the carrier in that case was a wire service which 
began and ended within a single state when it stated— 


“The fact that the wires used to carry the program 
from the microphone to the transmitter may be 
confined to a single state does not mean that the 
wires are not used in interstate communication. The 
contract or leasing arrangement may be for a wire 
service which begins and ends within a single state. 
The complete transmission [from the microphone to 


cations Act. See, 105 Cong. Rec. 6256 (1959). This has been rec- 
ognized by the Commission. Second Report and Order on CATV 
Systems, Appendix C, Fn. 2, 2 F.C.C. 2d 725, 794 (1966). 


u 7By virtue of Section 202(b) of the Communications Act. 


18The Commission thus held that Capital City Telephone Com- 
pany was subject only to Sections 201 through 205 of the Act and 
thus relieved it of certain reporting and other requirements derived 
from Sections 210, 211(a), 213 and 215 of the Communications Act 
in the Commission’s Telephone Division Order Nos. 2, 3, 5, 6-A and 
9 issued in 1934. See 3 F.C.C. 197 and 1 F.C.C. 34, 35, 37, 39 and 
49. 
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the transmitter], however, is an interstate communi- 
cation and therefore subject to legislation by Con- 
gress under the Commerce Clause.” 3 F.C.C. at 
194. 


Although the Commission found that the complete trans- 
mission (from the studio, via the carrier’s wires. to the 
transmitter) was an interstate communication, it was careful 
not to find that the service of the carrier was an “interstate 
communication service.” In Capital City the Commission 
properly maintained the distinction between the communi- 
cation service of the carrier on the one hand and the com- 
munication of the broadcaster on the other hand. 


Thus it becomes clear that the Commission’s holding that 
Capital City Telephone Company’s status as a “connecting 
carrier”” was not altered by providing the wire service to the 
broadcaster necessarily contained an implicit conclusion 
that the wire service, which began and ended within a single 
state, was an intrastate communication service of Capital 
City Telephone Company. 


If the Commission had found that the wire service in 
Capital City was an interstate communication service of that 
carrier, it would have had to conclude that the telephone 
company was a “fully subject carrier.” But it did not do 
so. Moreover, if the service in Capital City had been deemed 
to be an interstate service, Sections 2(a), 201(a) and 203(c) 
of the Communications Act would have provided the Com- 
mission with ample regulatory jurisdiction: no reference to 
Section 202(b) would have been necessary and indeed Sec- 
tion 202(b) would become superfluous. Thus, the only 
rational conclusion to draw is that in Capital City the Com- 
mission assumed that an “intrastate communication service” 
was being furnished by a common carrier. 


In summary, Capital City represents a proper construction 
of the Act. As that case held, the provision of facilities for 
and the transmission of intelligence between two points 
within a single state is mot an interstate communication 
service of the carrier, notwithstanding the fact that the 
service provides a link in an interstate communication. 
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The overruling of Capital City by the Commission will 
produce chaotic results if allowed to stand. For example, 
an existing carrier line located between Los Angeles and San 
Francisco, California, for which no certificate under Section 
214 had ever been obtained or required, could be used by a 
customer of a carrier for the carriage of a communication 
previously transmitted across a state boundary by private 
means of the customer. Upon such use, the line, which had 
previously been constructed and put into service lawfully, 
would suddenly become unlawful for lack of a Section 214 
certificate. Additionally, a carrier, otherwise exempted 
from the Commission’s jurisdiction and not subject to the 
reporting and filing requirements of other sections of the 
Act, would suddenly find itself not only in violation of 
Section 214, but also in violation of such other reporting 
and filing requirements. 


Since the service in issue is offered to the public on a 
common carrier basis, it must be provided to the CATV 
operator upon reasonable request. Thus, the “connecting 
carrier’ would automatically become a “fully subject” car- 
rier by fulfilling its common carrier obligations. Surely, 
nothing in the legislative history of the Act evinces any 
intent of Congress to empower a single customer of a car- 
rier to so control its destiny. Moreover, nothing in the Act 
contemplates the absurd result inherent in the Commission’s 
Decision that a carrier be considered a “‘connecting carrier” 
part of the time and for some purposes and a “fully subject 
carrier” other times and for other purposes. 


9Decision, Paragraph 28 (P. 2869). The Commission’s conclu- 
sion that a carrier may be a “connecting carrier” for some purposes 
and a “‘fully subject carrier” for other purposes has been sharply cri- 
ticized by the Commission’s own Common Carrier Bureau in a “Pe- 
tition for Reconsideration” filed on July 17, 1968 in Docket No. 
17333 (this proceeding below). The Commission subsequently denied 
that petition. See General Telephone Company of California, Memo- 
randum Opinion and Order, FCC 68-973, released in Docket No. 
17333 on September 27, 1968. 


B. Section 202(b) Does Not Confer Jurisdiction over 
“Facilities” Used in Providing Communication Serv- 
ices to CATV Operators. 


Under Capital City, the United companies in Case No. 
22113 remain connecting carriers. Unlike the telephone com- 
pany in that case, however, they do not yield to the Commis- 
sion’s jurisdiction by virtue of Section 202(b) for two very 
good reasons. Section 202(b) gives the Commission jurisdic- 
tion to regulate “charges for. or services in connection with 
the use of common carrier lines of communication, whether 
derived from wire or radio facilities, in chain broadcasting 
or incidental to radio communication of any kind.” First, 
United’s services here are not “incidental to radio commu- 
nication” and obviously do not involve chain broadcasting. 
Secondly, Section 202(b) does not concern facilities, but 
rather applies only to “‘charges or services,” with which we 
are not concerned in this case. 


1. United's communications services are not “incidental 
to radio communication of any kind.” 


CATV operators are passive receivers of completed radio 
communications (or transmissions) and do nothing that may 
be properly deemed “incidental to radio communication” 
within the meaning of Section 202(b). In Fortnightly Corp. 
v. United Artists Television. Inc., supra, the United States 
Supreme Court stated that in the television process CATV 
operators fall on the “‘viewer’s side of a line” that is drawn 
between the broadcaster and the viewer.7” Surely a CATV 

20 | Broadcasters perform. Viewers do not perform. Thus, 
while both broadcaster and viewer play crucial roles in the total 
television process, a line is drawn between them. One is treated 
as active performer; the other, as passive beneficiary. 

“When CATV is considered in this framework, we conclude that it 
falls on the viewer’s side of the line. Essentially, a CATV system no 
more than enhances the viewer’s capacity to receive the broadcaster’s 
signals; it provides a well-located antenna with an efficient connec- 
tion to the viewer's television set. It is true that a CATV system 
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operation which can be compared with ordinary television 

reception is not “incidental” to radio communication within 
the meaning of Section 202(b). Moreover, the communica- 
tions service of United is even further removed from being 
incidental to radio communication, for its role is compara- 
ble to that of the wire that connects a television antenna 
with a television set. 


In the Capital City case, supra, the Commission, in the 
form of dictum, stated that a line of a carrier furnished 
between a radio station studio and the station transmitter 
was subject to the Commission’s jurisdiction by virtue of 
Section 202(b) of the Act. In that situation, however, the 
carrier’s wires were absolutely essential to the radio trans- 
mission which followed, for without those wires there could 
have been no broadcast transmission. Therefore, the wire 
service truly was “incidental” to “radio communication.” In 
all other instances where Section 202(b) has been relied 
upon for jurisdiction over a communication service, the 
service was a necessary and essential ingredient in the radio 
transmission involved. See Ward v, Northern Ohio Telephone 
Co.. 300 F.2d 816 (6th Cir. 1962), cert. denied, 371 U.S. 
820, and Pacific Telatronics, Inc., 37 F.C.C. 1163 (1964). 
This is not so in the case of United’s services, for the radio 
or TV broadcaster in no way relies upon United’s or its 
CATV customers’ services to transmit its signals. 


Congressional concern under Section 202(b) was with the 
regulation of charges or services of common carriers fur- 
nished to broadcasters and other radio users, as shown by 
the following explanation of the purpose of the 1960 
amendment of Section 202(b): 


“The Commission interpreted this section in 1936 in 
Capital City Telephone Co. (3 FCC 189) in connec- 


plays an “active” role in making reception possible in a given area, 
but so do ordinary television sets and antennas. CATV equipment 
is powerful and sophisticated, but the basic function the equipment 
serves is little different from that served by the equipment generally 

furnished by a television viewer ....” Fortnightly Corp. v. United 

Artists Television, Inc., supra, 392 U.S. at 398-99. 
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tion with a claim of that company for exemption 
from certain regulatory requirements as a connecting 
carrier under section 2(b)(2) of the Communications 
Act (47 U.S.C. 153(b)(2)). The company was at the 
time furnishing to a radio station certain wire lines 
for broadcasting purposes, which lines were located 
wholly within the State of Missouri. The Commis- 
sion held that Congress, in enacting Section 202(b), 
had clothed the Commission with jurisdiction over 
charges and services for wire lines used in chain 
broadcasting and other radio communication, even 
though the wires themselves were wholly within a 
State, since the complete transmission, wire and 
radio, was an interstate communication. 

“Although under Section 202(b) it would appear that 
the Commission’s jurisdiction in this field is limited 
to regulation of charges and services for the use of 
wires alone, certain carriers have continued to file 
tariffs with the Commission governing this service, 
whether by wire or radio. The proposed amendment 
will remove any question as to the Commission’s 


regulatory authority over such charges insofar as 
radio facilities are concerned. 


“The proposed amendment is, therefore. recommended 
because of the increasing use of such radio facilities 
interchangeably with wire service in providing net- 
work service with control circuits furnished by com- 
mon carriers to broadcasters and other radio users. 
It is further recommended as necessary and desirable 
because such amendment will give a clear statutory 
direction to the Federal Communications Commis- 
sion of its responsibility in this field.’ 105 Cong. 
Rec. 6256 (1959) (emphasis supplied). 


It must also be noted from the above quotation that the 
Capital City case, which the Commission would now over- 
tule, formed the basis for the 1960 amendment of the Act. 

In view of the fact that CATV Operators are neither 
broadcasters nor other “radio users” and that CATV opera- 
tions are not incidental or necessary to the radio transmis- 
sion of the program material carried by them, the common 


25 


carrier services provided by United here are outside the 
scope of Section 202(b). 


2. Section 202(b) applies only to “services or charges,”’ 
not to facilities, and constitutes no basis for the regu- 
lation of facilities under Section 214. 


Even if it were assumed that the Commission has jurisdic- 
tion under Section 202(b) to regulate the charges and serv- 
ices provided to CATV systems as being “incidental to radio 
communication,” that section does not reach the lines or 
facilities used to provide such services. By its own words, 
Section 202(b) covers “charges or services,” and no more. 


In Frontier Broadcasting Co., 24 F.C.C. 251 (1958), the 
Commission found that it lacked jurisdiction to regulate 
CATVs as common carriers under Title I] of the Communi- 
cations Act. In doing so, the Commission drew a distinction 
between its jurisdiction to regulate “charges or services” on 
the one hand, and its jurisdiction to certificate the “lines” 
used in providing the service on the other hand. The Com- 
mission stated— 


** . . Although CATV systems, as common carriers, 
might be subject to the rate-making and other con- 
ventional regulatory powers of the Commission, such 
systems in most instances would not be required to 
obtain any authorization or certification from the 
Commission prior to commencement of operation, 
nor could the Commission limit the period of time 
in which such systems could continue in operation. 
For example, common carriers are not required to 
obtain any certification or other authorization under 
Section 214(a) of the Act to construct or operate 
‘local, branch, or terminal lines not exceeding ten 
miles in length’... .” 24 F.C.C. at 255. 


An analysis of the various sections of the Communications 
Act demonstrates that such a distinction is required by the 
Congressional choice of wording of the Act’s various sec- 
tions, pursuant to a well devised plan. (Compare Sections 2 
(b)(1), 201(b), 202(a), 203(a) and 214 with Section 202(b).) 
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A basic error of the Commission’s Decision here is the 
failure to make required distinctions between “charges or 
services” on the one hand and “lines” or “facilities” on the 
other, and between charges, services, lines and facilities of 
“carriers” on the one hand, and those of broadcasters and 
CATV operators on the other hand. 

In asserting jurisdiction over the communication service 
in issue here, the Commission relied on a number of deci- 
sions issued since Frontier Broadcasting. For example, the 
Commission relied upon Buckeye Cablevision, Inc. v. Federal 
Communications Comm'n, ___ U.S. App. D.C. ____, 387 
F.2d 220 (1967),7/ which concerned the Commission’s 
authority under Title IJ] of the Communications Act over 
CATV operators as they affect radio licensees. However, 
Buckeye did not involve Commission jurisdiction under Title 
Il over facilities of a common carrier. Similarly, Pacific 
Telatronics, Inc., supra, and Idaho Microwave, Inc. v. Fed- 
eral Communications Comm'n, 122 U.S. App. D.C. 253, 
352 F.2d 729 (1965)*involved the Commission’s clear 
authority under Title III of the Communications Act in 
issuing radio licenses for facilities located in one state. 
Clearly, these decisions involving the Commission’s jurisdic- 
tion under Title III of the Act are no basis for an assertion 
of jurisdiction over common carriers under Title I]. They 
can have no real precedential value in this case, which is 
concerned with a communication service by wire (not radio) 
—a service furnished by a carrier wholly within a single 
state.? 


2!See footnote 14, Decision (P. 2861). 
22Paragraph 13, Decision (P. 2862). 


23The case of Ward v. Northern Ohio Telephone Company, 300 
F.2d 816 (6th Cir. 1962) also does not support the Commission’s 
Decision. In Ward the court reemphasized the Capital City dictum 
that Section 202(b) brings “charges or services” for facilities within 
a single state that are “incidental to radio communication” under 
Commission regulation (Sections 201-205 of the Communications Act). 
Ward held only that a United States district court has jurisdiction to 
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Plainly the cases relied upon by the Commission do not 
support the Commission’s claim of jurisdiction by virtue of 
Section 202(b) of the Act. It is abundantly clear that Sec- 
tion 202(b) confers no jurisdiction over “facilities” or 
“lines” of the carriers involved in this case. 


THE FACILITIES WHICH FURNISH THE COMMUNICATION 
SERVICE IN ISSUE ARE SPECIFICALLY EXEMPTED FROM 
THE CERTIFICATE REQUIREMENTS OF SECTION 214(a) 
OF THE COMMUNICATIONS ACT. 


Section 214(a) of the Act requires carriers to obtain from 
the Commission certificates of public convenience and 
necessity before constructing or extending lines, subject to 
certain pertinent exceptions. No certificates are required 
for (1) a line within a single State unless such line consti- 
tutes part of an interstate line,” or ‘‘(2) local, branch, or 


terminal lines not exceeding ten miles in length.” 


Like the corresponding provisions of Section 1(18)-(22) 
of the Interstate Commerce Act, the general purpose of 
Section 214, as recognized by the Commissicn, is “‘(1) to 
prevent a carrier from weakening itself by constructing or 
acquiring or operating superfluous lines, and (2) to protect 
a carrier from being weakened by another carrier operating 
a competing line not required in the public interest.” Mackay 
Radio and Telegraph Company, 6 F.C.C. 562, 576-77 (1938). 
The Commission’s duty of course is to administer Section 
214 in accordance with these purposes and to determine 
whether subject carrier lines are required by the public 
interest, convenience or necessity. 


hear a complaint for damages for failure of a carrier to furnish a wire 
service to a broadcaster to connect studio to transmitter, even though 
the carrier was a “connecting carrier.” Significantly, the Ward case 
stated that furnishing of the communication service to the broad- 
caster would not cause the carrier to lose “connecting carrier” status. 
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As earlier portions of this brief have demonstrated, the 
communication service here in issue is an “intrastate com- 
munication service by wire . . . of any carrier” and is clearly 
outside the scope of Section 214. 

However, even if arguendo the facilities and the commu- 
nication service in issue fall within the general reach of Sec- 
tion 214(a), it is abundantly clear that they also fall within 
one or more of the exempting clauses of Section 214(a). 
The carriers’ facilities either (1) constitute lines “within a 
single State” which are not part of any interstate line or (2) 
constitute “local, branch, or terminal lines not exceeding ten 
miles in length,” or fit both exempting clauses. 


A. The Facilities of the Carriers Constitute Lines 
“Within a Single State” Which Are Not Part 
of an Interstate Line, and Hence Are Exempt 
From Section 214(a). 


Under Clause (1) of the first proviso to Section 214(a), 
no certificate is required for the construction, acquisition, 
or operation of 


*“. ..a line within a single State unless such line con- 
stitutes a part of an interstate line ....” 47 U.S.C. 
$ 214(a)(1). 


By the plain meaning of these words, a line of a carrier will 
be exempted if the whole of the line is located within the 
boundaries of one state and is not connected to, or a part 
of, another line of a carrier which crosses a state boundary. 
Uncontroverted substantial evidence of record shows that 
the relevant lines of the United carriers are located wholly 
within a single state with but one exception, and are not a 
part of any other carrier line. Indeed, Issue No. 4 as set 
forth in the Statement of Issues has assumed for purposes 
of this case that the communication “facilities are located 
wholly within a single state and are not connected with 
other common carrier facilities .. . .””. Thus, the carriers’ 
lines satisfy the requirements for exemption under Clause 
(1) of the proviso to Section 214(a). 
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Location, rather than use, controls whether a line is an 
intrastate or an interstate line 


The legislative history of Clause (1) of the proviso to Sec- 
tion 214(a) makes it clear that a line located wholly within 
a single state will not be deemed “part of an interstate 
line” solely because it is used as a link in an interstate com- 
munication. When the bill that was to become the Commu- 
nications Act was introduced, the exemption clause appeared 
as follows: 


“(e) The authority conferred upon the Commission by 
this section shall not extend to the construction, 
operation, or extension of lines or circuits within a 
single State.” (S. 2910, 73d Cong., 2d Sess., as 
introduced February 20, 1934.) 


The Interstate Commerce Commission suggested that Con- 
gress instead adopt the following exemption language— 


“Lines or circuits within a single State and used solely 
for intrastate communication.” Hearings on S. 2910, 
Senate Committee on Interstate Commerce, 73d 
Cong., 2d Sess. 207 (1934) (emphasis supplied). 


The language suggested by the I.C.C. was not adopted. 
Instead, the initial language proposed, albeit somewhat mod- 
ified, became the present Clause (1)— 


“A line within a single State unless such line consti- 
tutes part of an interstate line.” 


Congress clearly rejected the attempt by the Interstate Com- 
merce Commission to limit the exemption to lines used 
solely for intrastate communications. 


If a line were to be deemed an interstate line solely 
because of its use in connection with an interstate commu- 
nication, as the Commission’s Decision holds, then “ a line 
within a single State” could only refer to lines used solely 
for intrastate communications—a result plainly in conflict 
with the legislative history. Moreover, Section 2(b)(1) pro- 
vides that the Act may not be construed to apply to “charges, 
classifications, practices, services, facilities, or regulations for 
or in connection with intrastate communication service 
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” 


Thus, Clause (1) of the proviso to Section 214(a) 
and Section 2(b)(1) would both be exempting the same 
facilities from the certification requirements of the Act, if 
Clause (1) of the proviso were construed to exempt those 
lines used only for intrastate communication. 


Surely, it cannot be assumed that Clause (1) of the Sec- 
tion 214(a) proviso is meaningless; and it is meaningful only 
if (a) an “interstate line” is construed to mean a line which 
crosses a state boundary, and (b) “a line within a single 
State” does not become an “interstate line’ merely because 
of its use as a link in interstate communication. 


Prior to the Decision on review, the Commission had 
consistently considered a line as being “interstate” only 
where the line physically crossed a state boundary, or was 
connected, or was to be connected, to another carrier line 
crossing a state boundary. See Mackay Radio and Telegraph 
Company, supra, and Southwestern Bell Telephone Com- 
pany, 6 F.C.C. 529 (1938). 


2. The Commission may not tack a broadcaster’s signal 
onto a common carrier line in order to make a com- 


mon carrier line “part of an interstate line.’ 


The common carrier lines involved in this appeal are 
located wholly within a single state; the only interstate 
transmission is by broadcasters or other non-common carri- 
ers. And the fusion of common carrier communication 
within one state with non-carrier communication across a 
state boundary does not render the former subject to federal 
regulation. See Pennsylvania R.R. Co. v. Public Utilities 
Comm'n of Ohio, supra. 


In Paragraphs 18 through 20 of its Decision (Pp. 2864-66) 
the Commission concluded that a broadcaster’s radio signal, 
which crosses a state line and is carried on a communication 
line of a carrier located within a single state transforms the 
latter into an interstate line. The Commission reached its 
erroneous conclusion by first referring to the definition of 
a “‘line”’ as a “channel of communication established by the 
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use of appropriate equipment . . .” as it appears in Section 
214(a). It then equated a broadcast signal with a “channel 
of communication” and asserted that “line’”’ as used in Sec- 
tion 214(a) includes a broadcast signal and is not limited in 
application only to “carrier” lines. Such a result distorts 
the purpose of Section 214 and eliminates the clear dichot- 
omy between Title II of the Act which is concerned with 
common carrier regulation and Title III of the Act which is 
concerned with radio communication. 


Section 214(a) precludes construction, operation and 
transmission by “carriers” over lines which have not been 
certificated. Section 214(a) in no way imposes restrictions 
on radio broadcasts or use; radio is regulated by the Com- 
mission under the provisions of Title III. When Congress 
defined a “‘line”’ as being a “channel of communication,” in 
Section 214, its regulatory objective was common carriers 
and their “lines”“4 or ‘‘channels of communication,” and 


not radio facilities or channels. 


Moreover, the purpose of Section 214 is to prevent carri- 
ers from weakening themselves by constructing superfluous 
lines and to protect carriers from being weakened by 
unneeded construction by a competing carrier. Mackay 
Radio and Telegraph Co., supra. Quite clearly, the Commis- 
sion’s interpretation of Section 214(a)(1) does not serve either 
purpose. Whether a carrier will be weakened by a line con- 
structed by itself or by another carrier will not be influenced 
by the nature of the use of the line by the carrier’s customer; 
rather it will depend upon the amount of use of the line, or 
put another way, upon the existence of sufficient economic 
support to justify construction of such line. 


24For example, the word “line” is used three times in Clause 1 of 
Section 214(a). It would be absurd to assume that Congress meant 
“line” of a carrier in the first two instances of use but did not in the 
last. 
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B. The Carrier Lines in Question Are “Local, 
Branch, or Terminal Lines Not Exceeding 
Ten Miles in Length” and, Consequently, 
Are Exempt from Section 214(a). 


Under Clause (2) of the first proviso to Section 214(a), 
no certificate is required for “local, branch, or terminal 
lines not exceeding ten miles in length.” The lines in 
question here are “local” and do not exceed ten miles in 
length;:® as such they do not require certificates of public 
convenience and necessity. 


The term “local” is commonly defined as— 
“1: characterized by or relating to position in space 
2: characterized by, relating to, or occupying a par- 
ticular place 3: not broad or general.” Webster’s 
Seventh New Collegiate Dictionary, 1965 Edition. 


That concept of “local” has heretofore been adopted by the 
Commission in its decisions. For example, carrier lines 
located within a community, which may or may not become 
connected occasionally to intercity facilities, have been 
deemed to be “local” lines. See Telegraph Division Order 
No. 12, 9 F.C.C. 190 (1942) and Commodity News Services, 
Inc., 29 F.C.C. 1208 (1960). Moreover, the Commission 
has characterized cable facilities of a CATV operator, usu- 
ally confined within a community, as “local, branch or ter- 
minal lines.” Frontier Broadcasting Co., supra, 24 F.C.C. 
at 255. In short, the word “local” has usually been used 
with reference to a community and its surrounding area, 


250One appellant, United Telephone Company of the Northwest, 
furnishes the subject service between points in White Salmon-Bingen, 
Washington, and Hood River, Oregon, thus concededly providing an 
interstate communication service as a “fully subject carrier,” to which 
Section 214 is applicable. However, the record shows that its lines 
are “local . . . line[s] not exceeding ten miles in length.” (Pp. 973- 
75.) Therefore, while such lines of United Telephone Company of 
the Northwest may not be exempted under other provisions of the 
Act, they are exempted under Clause (2) of Section 214(a). 


26 See, for example, “local radio station” defined in Courier Post 
Pub Co. v. Federal Communications Comm’n, 70 U.S. App. D.C. 
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and that is precisely the area covered by the lines in ques- 
tion here. 


As to the other criterion that the lines not exceed ten 
miles in length, all of the United carriers’ lines, with the 
exception of one of its carriers,2” do not exceed ten miles 
in length, irrespective of whether the distance is measured 
in terms of cable routings or airline distances. Moreover, 
Issue No. 4 of the ‘Statement of Issues” has assumed for 
purposes of this case that “the distance between the end 
points of such facilities is less than ten (10) miles... .” 


Instead of directing itself to the statutory criterion of a 
local line not exceeding ten miles in length, the Commission 
ignored this criterion and created its own concept of a 
“main” line, decided that the carriers’ lines were “main” 
and, therefore, could not be “local” lines. Curiously, the 
Commission suggested that cost of facilities furnished 
within certain communities by the carriers and the length 
of pieces of cable installed in those communities might have 
a possible bearing on whether a line is local or not, but never 
reached a single conclusion with respect to such criterion. 
Furthermore, even if one were to adopt the Commission’s 
concept of “main” line, an assumption that a line is “main” 
may negate its being “branch” or “terminal,” for the latter 
are antonyms of the former. But being a “main” line would 
not negate its also being a “local” line; because even though 
it may be a principal or “main” line, it may also be con- 
fined to a small geographic area and thus be a “‘local” line. 


80, 104 F.2d 213, 215 (1939), and the “local” street railroad involved 
in Omaha & Council Bluffs Street Ry. v. Interstate Commerce 
Comm’n, 230 U.S. 324, 336-39 (1913). 


27The lines furnished by United Telephone Company of Pennsyl- 
vania, in Chambersburg, Pa., exceed ten miles in length. Therefore, 
Part III B of this brief is not directed to those lines; all other parts 
of the brief are applicable, however. 


28The United Companies submit that cost of facilities is no cri- 
terion upon which to determine if a line is “local, branch or ter- 
minal.” For example, a special communications service might require 
a gold wire, which though only a few hundred feet in length and con- 
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IV 


THE COMMISSION’S DECISION RESTS UPON IN- 
ADEQUATE FINDINGS OF FACT IN VIOLATION 
OF THE ADMINISTRATIVE PROCEDURE ACT 


Even before the enactment of the Administrative Proce- 
dure Act, the United States Supreme Court made it clear 
that a decision of an administrative agency would be unlaw- 
ful unless supported by sufficient findings of fact. United 
States v. Chicago, M., St. P. & P.R. Co., 294 U.S. 499, 511 
(1935): United States v. Baltimore & Ohio R.R. Co., 293 
U.S. 454, 464 (1935): Florida v. United States, 282 U.S. 
194 (1931). United States v. Carolina Freight Carriers 
Corp., 315 U.S. 475, 489 (1942). 


In 1946, the Administrative Procedure Act codified that 
decisional law requirement by providing that— 


“All decisions . . . [of federal administrative agencies] 
include a statement of— 


(A) findings and conclusions, and the reasons or basis 
therefor, on all material issues of fact, law, or discre- 
tion presented on the record... .” Administrative 
Procedure Act, Section 8(b), 60 Stat. 242, 80 Stat. 
387, 5 U.S.C. § 557 (emphasis supplied). 


Therefore it is clear that “[t]he agency must make find- 
ings that support its decision, and those findings must be 
supported by substantial evidence.” Burlington Truck Lines 
vy. United States, 371 U.S. 156, 168 (1962). 


An analysis of the Commission’s Decision under review 
here makes it clear that there has been an utter failure to 
make adequate findings of fact to support its Decision and 
orders, and/or to provide this Court with a factual basis 
upon which to determine whether the ultimate conclusions 
are legally right or wrong. United States v. Chicago, M., St. 
P. & PR. Co., supra. United Appellants urged the Commis- 
sion below to make the necessary factual findings, so as to 
resolve questions of law under five sections (or subsections) 


fined to a single building could cost more than all the CATV facili- 
ties built in Kansas. 
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of the Act, i.e., Sections 2(b)(1), 2(b)(2), 202(b), 214(a) 

and 214(c), and 221(b), the texts of which are printed in 
Appendix A to this brief. Ensuing portions of this brief 
will demonstrate the Commission’s failure to make the find- 
ings of fact so necessary to the intelligible disposition of 
the important legal questions raised by United under the 
various sections of the Act. 


A. The Commission Failed To Make Basic Factual 
Findings To Support Its Conclusion that the Serv- 
ice in Issue Is Not “Intrastate Communication 
Service . . . of any Carrier,” Under Section 2(b)(1) 
of the Act. 


Because of Section 2(b)(1) the threshold question is posed 
as to whether the communication service involved here is an 
intrastate communication service by wire or radio of any 
carrier. If it is intrastate, the Commission clearly had no 
jurisdiction to order the carriers to cease and desist provid- 
ing the service. A careful examination of the Decision below 
reveals that the Commission not only failed to make suffi- 


cient factual findings necessary for a rational interpretation 
of Section 2(b)(1), but ignored the section altogether. 


This important jurisdictional question is skimmed over in 
Paragraph 13 of the Decision. No mention or discussion of 
Section 2(b)(1), its purpose, its history or its role in the 
overall statutory scheme appears in that paragraph. Instead, 
the Commission engages in broad sweeping statements and 
ultimate conclusions, such as—“‘CATV channel service offer- 
ings of the carriers unquestionably are intended to provide 
an interstate communication service.” (Decision, Paragraph 
13, P. 2861.) 


According to the Commission— 


“The controlling facts here are that the cable facilities 
furnished by the telephone companies are links in the 
continuous transmission of the signals from the point 
of origin to the set of the viewer, and the intelligence 
received by the viewer is essentially the same as that 
transmitted by the broadcaster. Irrespective of the 
location of its physical facilities, the common carrier 
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which thus participates as a link in the relay of tele- 
vision signals is performing an interstate communica- 
tions service.” (Decision, Pp. 2861-62.) 


Rarely, if ever, have such scanty facts been the predicate 
for such a sweeping assertion of jurisdiction, as the Commis- 
sion has claimed here. Surely, to state that the carriers here 
are links in an interstate communication, without any fur- 
ther discussion or elaboration, is at best an ultimate conclu- 
sion. It is clearly not a basic or subsidiary finding of fact. 
It is the kind of vague generalized conclusion that the 
Supreme Court in United States v. Carolina Freight Carriers 
Corp., supra, criticized as causing “statutory rights [to] be 
whittled away... .” 


B. The Commission Failed To Make any Factual Find- 
ings as to What Constitutes a “Line Within a Single 
State” Under Section 214(a) of the Act. 


As indicated earlier, a proviso to Section 214(a) exempts 
from the certificate requirements of the section “a line 
within a single State unless such line constitutes part of an 
interstate line.” 47 U.S.C. § 214(a)(1). Rather than addres- 
sing itself to the factual circumstances, such as the precise 
nature and location of the facilities, which would place the 
carriers within the scope of the statutory exemption, the 
Commission simply reiterated its ultimate conclusion that 
the carriers are links in the interstate communication. Repe- 
tition does not cure the legal insufficiency of such general- 
ized findings. 


C. The Commission Failed To Make Adequate Factual 
Findings To Support Its Conclusion that the Car- 
riers’ Facilities Do Not Relate to “Local, Branch, 
or Terminal Lines” Under Section 214(a) of the 
Act. 


The Commission failed to make sufficient findings to sup- 
port its conclusion that the lines in question were not local 
ones and consequently not exempt under Section 214(a)(2) 
of the Act. Instead of any factual determination as to the 
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nature of local lines, the Commission simply digresses into 
a generalized discussion of a “main” line—a term coined by 
the Commission and nowhere to be found in the Act. Curi- 
ously enough, the Commission at least goes through the 
motions of making factual findings with respect to the 
financial investment of the carriers in the lines in question 
so as to support its concept of a “main” line. Thus the 
Commission devotes time to constructing factual findings 
to support a classification of “lines” not found in the sta- 
tute, but can find no time for making findings with respect 
to the classification of lines expressly covered by the 
statute. 


Similarly, no findings are made by the Commission as to 
whether the facilities are more than ten miles in length—a 
necessary statutory determination which yields to the Com- 
mission’s creation of its ‘“‘main” line concept. 


D. The Commission Failed To Make Adequate Find- 
ings To Support Its Conclusion that Section 2(b)(2) 
of the Act Does Not Exempt the Carriers from the 
Requirements of Section 214. 


Under Section 2(b)(2) carriers engaged in interstate com- 
munication solely through physical connection with the 
facilities of another carrier are not subject to the Commis- 
sion’s jurisdiction under Section 214. In discussing this sec- 
tion the Commission stated as follows: 


“We find no basis in the Act for any exemption from 
the certificate requirements of Section 214 on behalf 
of connecting carriers. The connecting carrier which 
furnishes channel service to a CATV system is engaged 
in interstate communication because, just as in the case 
of the fully subject carrier, it acts as a link in the inter- 
state transmission of television signals from the broad- 
caster to the viewer (supra, par. 18), and not ‘solely’ 
by reason of any interconnection with another com- 
mon carrier. To hold otherwise would accord the con- 
necting carrier a preferred status merely because, with 
respect to other unrelated common carrier activities, 
the provisions of Section 214 are not applicable.” 
(Decision, Pp. 2868-69.) 
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The Commission again has resorted to conclusions without 
a single specific factual finding of support. Rather than 

addressing itself to the precise nature of the services and 
facilities, including the manner in which the carriers receive 
and transmit the intelligence in question, the Commission 

once more relies upon its general conclusion that the 

carriers are links in interstate communication. 


E. The Decision Contains No Valid Findings or Rea- 
sons To Support the Issuance of Cease and Desist 
Orders 


The decision contains no valid reasons in support of its 
cease and desist orders. Of special note is the fact that the 
Commission fashioned different and more stringent require- 
ments where it found that the CATV customer was affiliated 
with its common carrier. (Decision, Paragraph 39 through 
48, Pp. 2875-81.) However, the Commission did not make 
a single finding that any abuses have resulted from such 
affiliation or that it was contrary to the public interest. The 
mere affiliation of the carrier with the CATV operator 
forms no basis for the imposition of different and more 
stringent requirements in connection with the Commission’s 


cease and desist orders. 
* * * 


As this Court pointed out in American Broadcasting Co. 
v. Federal Communications Commission, 85 U.S. App. D.C. 
343, 179 F.2d 437, 444 (1949), 


“, . . the process which the Commission properly fol- 
lows in reaching a decision includes (1) the taking and 
weighing of evidence, (2) a determination from atten- 
tive consideration of this evidence of facts of a basic 
or underlying nature, (3) a determination by rational 
inference from these basic facts of the ultimate facts 
in the case, and (4) finally, an announcement of the 
decision of the Commission by application of the sta- 
tutory criterion.” [Numbers supplied. ] 


In the Decision under review, the Commission consistently 
skipped steps (2) and (3) and thereby deprived this Court 
of an adequate factual basis upon which to determine 
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whether the Commission’s legal conclusions are right or 
wrong. United States v. Chicago, M., St. P. & P.R. Co., 
supra. 


In summary, a reading of the Commission’s Decision 
reveals a complete failure by it to support its ultimate con- 
clusions of law with necessary findings of fact. Moreover, 
the Commission’s continuous repetition that the carriers 
are links in interstate communication, and its sole reliance 
upon this generalization to support its conclusions, accen- 
tuate the insufficiency and inadequacy of the Commission’s 
findings of fact. 


Vv 


THE CEASE AND DESIST ORDERS CONTAINED IN THE 
COMMISSION’S DECISION ARE INVALID 


A. The Exclusive Remedy for a Violation of Section 
214(a) Is a Suit for Injunction Under Section 


214(c) 


The question of whether Section 214(c) of the Commu- 
nications Act provides the exclusive remedy for enforcing 
Section 214(a) has not reached a court for decision.2? How- 
ever, Section 214(a) and (c) were derived from Section 1 
(18) and (20) of the Transportation Act of 1920, and the 
United States Supreme Court has determined that Section 1 
(20) affords a party in interest its “only remedy” in en- 
forcing Section 1(18).? In Powell v. United States, the 
Central of Georgia Railway Company filed a complaint with 


291m Mackay Radio and Telegraph Company, supra, the Commis- 
sion was urged to consider whether Section 214(c) provided the ex- 
clusive remedy for enforcing Section 214, but it declined to do so 
because of the nature of that proceeding. 

39 Texas & Pacific Ry. Co. v. Gulf C. & S.F. Ry. Co., 270 US. 
266, 272-73 (1926). See also, Powell v. United States, 300 U.S. 276, 
287 (1937); Chicago and Eastern Ill. R. Co. v. Ill. Central R. Co., 261 
F. Supp. 289, 295 (N.D. Ill. 1966). 
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the Interstate Commerce Commission against a tariff of the 
Seaboard Air Line Railway Company (Seaboard) on the 
grounds that the tariff was a device to allow Seaboard to 
construct a line without first obtaining a certificate of con- 
venience and necessity required by § 1(18) of the Transpor- 
tation Act of 1920. The Court in Powell asserted: 


“|. The remedy provided by § 1(20) is clearly in- 
consistent with a proceeding before the Commission 
to attain the same end .... In suits under § 1(20), 
appeals must be taken to the Circuit Court of Ap- 
peals .... The statutes cannot be construed to 
give the Commission, a carrier or other party seek- 
ing to enforce § 1(18) a choice of remedies; i-e., 
between a proceeding before the Commission to 
invalidate the applicable tariff and a suit under 
$ 1(20). The latter is exclusive.” 300 U.S. at 288- 
89 (emphasis supplied). 


Considering the interpretation of Section 312 made by 
this Court in CJ. Community Services, Inc. v. Federal Com- 
munications Comm'n, 100 U.S. App. D.C. 379, 246 F.2d 
660 (1957).7/ one further statement taken from Mr. Justice 
Brandeis’ opinion in Texas & Pacific Ry. should demonsrate 
convincingly that Section 214(c) must be the exclusive way 
to enforce Section 214(a), just as Section 1(20) of the Trans- 
portation Act must be used to enforce 1(18). On pages 
273-74 of the Court’s opinion, Mr. Justice Brandeis noted: 


“The function of the Court upon the application for 
an injunction is to construe a statutory provision 
and apply the provision as construed to the facts. 
The prohibition of paragraph 18 is absolute. If the 
proposed track is an extension and no certificate 
has been obtained, the party in interest opposing 
construction is entitled as of right to an injunction. 


3!in C. J. Community Services, this Court made it quite clear that 
a determination to issue Section 312 cease and desist orders is one of 
discretion, and before exercising that discretion “. . . the Commission 
must weigh the circumstances ....” 246 F.2d at 664 (emphasis sup- 
plied). 
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The issue presented to the court by a denial that 
the proposed trackage is an extension does not dif- 
fer in its nature from that raised when the denial is 
directed to the allegation that the defendant is an 
interstate carrier.” [Emphasis supplied. ] 


In other words, by analogy to the Transportation Act, 
if Section 214(a) is violated and an injunction is sought 
pursuant to Section 214(c) from a court of competent ju- 
risdiction, “the party in interest opposing construction is 
entitled as of right to an injunction.” Thus, clearly, the 
type of discretion which the Commission must exercise be- 
fore issuing an ‘‘administrative injunction’?! pursuant to 
Section 312, as interpreted in C. J. Community Services, 
is completely inappropriate for use against a Section 214 
violation. The obvious and practical way to avoid reach- 
ing such an anomalous result is to decide, as the Commis- 
sion did quite recently in an analogous situation not involv- 
ing Section 214, “. . . that the specific and limited author- 
ity set forth in [Section 214(c)] of the Act... delimits 
the Commission’s power . . . [ to enforce Section 214(a)].” 
See Page 5 of Order, American Tel. & Tel. Co., Long Lines 
Dept., FCC 68-872, Docket No. 18128 (Released Septem- 
ber 3, 1968). 


32 cease and desist order is equivalent to an injunction. See 
Burlington Truck Lines, Inc. v. United States, 371 U.S. 156, 173- 
174 (1962); Federal Trade Comm’n v. Mandel Brothers, Inc., 359 
US. 385, 393 (1959); International Brotherhood of Electrical Work- 
ers v. National Labor Relations Board, 341 U.S. 694, 706 (1951); 
Donaldson, Postmaster General v. Read Magazine, Inc., 333 US. 
178, 184 (1948); National Labor Relations Board v. Express Publish- 
ing Company, 312 U.S. 426, 433 (1941); The Grand Union Company 
v. Federal Trade Comm'n, 300 F.2d 92, 100 (2nd Cir. 1962); Na- 
tional Labor Relations Board v. Norfolk Shipbuilding and Drydock 
Corp., 172 F.2d 813 (4th Cir. 1949); Hughes Tool Company v. Na- 
tional Labor Relations Board, 147 F.2d 69, 75 (Sth Cir. 1945); Na- 
tional Labor Relations Board v. Libschutz, 149 F.2d 141, 142 (Sth 
Cir. 1939). 
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B. The Cease and Desist Orders Were Not Issued in 
Compliance with the Mandatory Procedures Con- 
tained in Section 312 of the Communications Act. 

Quite clearly, the Commission’s orders were, “. . . in 

form ... [and] function, . . . cease-and-desist order[s] 
that must issue under 88 312(b), (c).”” United States v. 
Southwestern Cable Co., 392 U.S. 157, 180 (1968). As 
tacit recognition of this principle, albeit in an effort to 
side-step the argument that Section 214(c) circumscribes 
the power of the Commission to enforce Section 214(a), 
the Commission specifically pointed to Section 312(b) as 
the source of its authority to issue cease and desist orders.77 
Assuming arguendo that the Commission has the option to 
issue cease and desist orders under Section 312, rather than 
go directly to a “court of competent jurisdiction” under 
Section 214(c), surely the Commission does not have the 
further option of disregarding the specific terms of Section 
312 as it did in this case below. 


In Tomah-Mauston Broadcasting Co. v. Federal Commu- 


nications Comm'n, 113 U.S. App. D.C. 204, 306 F.2d 811, 
813 (1962), in a separate opinion, Circuit Judge Danaher 
stated: 


“It is the fact that the appellant sought to cause the 
Commission to invoke its revocation authority. Had 


33 The Commission asserted: 


“Under Section 214(c) of the Act, the Commission is authorized 
to institute judicial proceedings for an injunction against the unlaw- 
ful construction of common carrier facilities and against the opera- 
tion by the carriers of facilities constructed without the required cer- 
tification. Despite the contention of the telephone companies that 
an injunction is the only remedy available for a violation of Section 
214, we do not believe that we are so limited. Section 312(b) of the 
Act expressly provides that the Commission may order any person 
who ‘has violated or failed to observe any of the provisions of this 
Act,’ or ‘any rule or regulation of the Commission’ to cease and de- 
sist from such action.” {Emphasis supplied.] (Decision, Paragraph 
30, P. 2870). 


43 


it done so, the Commission would have been bound 
to proceed under section 312 in a proceeding where 
the introduction of evidence and the burden of 
proof would have been on the Commission . . . .” 


Thus, where Section 312 is invoked, the Commission may 
not disregard all of the procedural requirements embodied 
in Section 312(c), (d) and (e).** 


Notwithstanding the unequivocal mandate of Section 
312(c), which requires the initial issuance of a “show cause” 
order, no such order was issued in the instant case. Jpso 
facto, no response was required or made to show why a 
cease and desist order should nor be issued. Consequently 
then, during the hearing (Docket No. 17333) in which the 
burden of “proceeding with the introduction of evidence” 
had been shifted to United, the latter only attempted to 
show that they were not subject to or in violation of Sec- 
tion 214 of the Act. In other words, when the Commis- 
sion did not proceed in the manner set forth in Section 
312, United assumed that there was no need to demonstrate 
that the “public convenience, interest or necessity”’ justified 
not issuing cease and desist orders. Consequently, again as- 
suming arguendo that the Commission could invoke Section 
312 to enforce Section 214, and apart from its finding that 


#4 Section 312 provides in pertinent part: 
x oe OK 


“(c) Before .. . issuing a cease and desist order pursuant to sub- 
section (b) of this section, the Commission shall serve upon the 

. . . person involved an order to show cause why . . . a cease and 
desist order should not be issued .... 


“(d) In any case where a hearing is conducted pursuant to the 
provisions of this section, both the burden of proceeding with the 
introduction of evidence and the burden of proof shall be upon 
the Commission. 


“(e) The provisions of section 9(b) of the Administrative Proce- 

dure Act .. . shall apply . . . with respect to the institution, under 

this section, of any proceeding for the issuance of a cease and de- 
. Sist order.” 
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United was subject to and had violated the Act, the Com- 
mission erred by failing to give United a fair opportunity 
to “offer grounds” to show why a cease and desist order 
would not be in the public interest. This error was com- 
pounded by the Commission’s failure to subsequently con- 
sider such “grounds” as may have been provided before 
issuing cease and desist orders.7> 


In this regard, see CJ. Community Services, Inc. v. Federal 
Communications Comm'n, supra, in which this Court made 
it quite clear that the Commission has a duty to weigh pub- 
lic interest factors before exercising its discretion to issue 
cease and desist orders under Section 312. Circuit Judge 
Danaher asserted— 


“Certainly, when a violation of the Act has been 
shown, the Commission may . . . issue a cease and 
desist order. By the same token, under $312(c) the 
Commission may consider grounds offered by a ‘per- 
son involved’ in a § 312(b) complaint as to ‘why 
* * * a cease and desist order should not be issued.’ 
Clearly the Commission must weigh the circum- 
stances... .”’ [Emphasis supplied.] (246 F.2d at 
664.) 


To summarize briefly, once again assuming arguendo the 
Commission could invoke Section 312, the Commission pat- 
ently failed to follow the procedures and terms of Section 
312, and thus never asked for or heard argument as to why 
cease and desist orders should not issue. As a result, the 
Commission shirked its statutory duty to weigh all pub- 
lic interest factors before issuing cease and desist orders. 
Clearly, therefore, the cease and desist orders issued in the 
instant case were not “‘. . . duly issued pursuant to the pro- 


35The Commission cannot and indeed has not claimed that it com- 
plied with the porcedural requirements of Section 312. In issue 
Number 2 of the “Statement of Issues” the question is posed whether 
the Commission “erred by failing to comply with the requirements 
of Section 312... .” [Emphasis supplied.] Thus, its error on this 
point has been admitted. 
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visions [of Section 312] of the Act... .” United States v. 
National Plastikwear Fashions, Inc., 123 F.Supp. 791, 793 
(S.D. N.Y. 1954).76 


36 It should be noted that the cease and desist order in National 
Plastikwear had been “duly issued” by the Commission in accordance 
with the specific terms of Section 312. Significantly, the Commis- 
sion adhered to all of the requirements of Section 312, notwithstand- 
ing the fact that the cease and desist order had been aimed at stop- 
ping activity which created interference with military radio communi- 
cations and which “endangered the national interest.” Considering 
National Plastikwear, the United Companies submit that no “public 
interest” argument can be made in the instant case to justify the 
Commission’s failure to “duly” issue cease and desist orders pur- 
suant to the express terms of Section 312. 
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CONCLUSION 


For the reasons set forth in this brief, the Commission’s 
Decision and orders, FCC 68-658, in Docket 17333, of June 
26, 1968, on review in this case should be reversed and set 
aside. 
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APPENDIX A 


I. The pertinent provisions of the Communications Act of 
1934, 48 Stat. 1064 et seq., 47 U.S.C. $ 151, et seq., 
are as follows: 


Section 2, 48 Stat. 1064, as amended 68 Stat. 63, 47 
U.S.C. § 152 


APPLICATION OF ACT 


SEC. 2. (a) The provisions of this Act shall apply 
to all interstate and foreign communication by wire 
or radio and all interstate and foreign transmission 
of energy by radio, which originates and/or is re- 
ceived within the United States, and to all persons 
engaged within the United States in such communi- 
cation or such transmission of energy by radio, and 
to the licensing and regulating of all radio stations 
as hereinafter provided; but it shall not apply to per- 
sons engaged in wire or radio communication or 
transmission in the Canal Zone, or to wire or radio 
communication or transmission wholly within the 
Canal Zone. 


(b) Subject to the provisions of section 301, noth- 
ing in this Act shall be construed to apply or to give 
the Commission jurisdiction with respect to (1) 
charges, classifications, practices, services, facilities, 
on regulations for or in connection with intrastate 
communication service by wire or radio of any car- 
rier or (2) any carrier engaged in interstate or foreign 
communication solely through physical connection 
with the facilities of another carrier not directly or 
indirectly controlling or controlled by, or under di- 
rect or indirect common control with such carrier, 
or (3) any carrier engaged in interstate or foreign 
communication solely through connection by radio, 
or by wire and radio, with facilities, located in an 
adjoining State or in Canada or Mexico (where they 
adjoin the State in which the carrier is doing busi- 
ness), of another carrier not directly or indirectly 
controlling or controlled by, or under indirect com- 
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mon control with such carrier, or (4) any carrier to 
which clause (2) or clause (3) would be applicable 
except for furnishing interstate mobile radio com- 
munication service or radio communication service 
to mobile stations on land vehicles in Canada or 
Mexico; except that sections 201 through 205 of 
this Act, both inclusive, shall, except as otherwise 
provided therein, apply to carriers described in 
clauses (2), (3), and (4). 


Section 3 in pertinent part, 48 Stat. 1065, as amended 
50 Stat. 189, 47 U.S.C. § 153 


DEFINITIONS 


SEC. 3. For the purposes of this Act, unless the 
context otherwise requires— 


(a) “Wire communication” or “communication 
by wire’’ means the transmission of writing, signs, 
signals, pictures, and sounds of all kinds by aid of 
wire, cable, or other like connection between the 
points of origin and reception of such transmission, 


including all instrumentalities, facilities, apparatus, 
and services (among other things, the receipt, for- 
warding, and delivery of communications) incidental 
to such transmission. 


* * * 


(e) “Interstate communication” or “interstate 
transmission” means communication or transmission 
(1) from any State, Territory, or possession of the 
United States (other than the Canal Zone), or the 
District of Columbia, to any other State, Territory, 
or possession of the United States (other than the 
Canal Zone), or the District of Columbia, (2) from 
or to the United States to or from the Canal Zone; 
insofar as such communication or transmission takes 
place within the United States, or (3) between points 
within the United States but through a foreign coun- 
try: but shall not, with respect to the provisions of 
title II of this Act, include wire or radio communi- 
cation between points in the same State, Territory, 
or possession of the United States, or the District of 
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Columbia, through any place outside thereof, if such 
communication is regulated by a State commission. 
*x* * * 


(h) “Common carrier” or “carrier” means any 
person engaged as a common carrier for hire, in in- 
terstate or foreign communication by wire or radio 
or in interstate or foreign radio transmission of en- 
ergy, except where reference is made to common 
carriers not subject to this Act; but a person engaged 
in radio broadcasting shall not, insofar as such per- 
son is so engaged, be deemed a common carrier. 

* * * 


(u) “Connecting carrier” means a carrier de- 
scribed in clause (2), (3), or (4) of section 2(b). 
Section 202(b), 48 Stat. 1070, as amended 74 Stat. 888, 

47 U.S.C. $ 202(b) 
DISCRIMINATION AND PREFERENCES 


Sec. 202. 


(b) Charges or services, whenever referred to in 
this Act, include charges for, or services in connec- 
tion with. the use of common carrier lines of com- 
munication, whether derived from wire or radio fa- 
cilities, in chain broadcasting or incidental to radio 
communication of any kind. 


Section 214 in pertinent part, 48 Stat. 1075, as amended 
57 Stat. 11, 47 U.S.C. § 214 


EXTENSION OF LINES 


SEC. 214. (a) No carrier shall undertake the con- 
struction of a new line or of an extension of any 
line, or shall acquire or operate any line, or exten- 
sion thereof, or shall engage in transmission over or 
by means of such additional or extended line, unless 
and until there shall first have been obtained from 
the Commission a certificate that the present or fu- 
ture public convenience and necessity require or will 
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require the construction, or operation, or construc- 
tion and operation. of such additional or extended 
line: Provided, That no such certificate shall be re- 
quired under this section for the construction, ac- 
quisition, or operation of (1) a line within a single 
State unless such line constitutes part of an interstate 
line, (2) local, branch, or terminal lines not exceeding 
ten miles in length, or (3) any line acquired under 
section 221 or 222 of this Act: Provided further, 
That the Commission may, upon appropriate request 
being made, authorize temporary or emergency S¢rv- 
ice, or the supplementing of existing facilities, with- 
out regard to the provisions of this section. No car- 
rier shall discontinue, reduce, or impair service to a 
community, or part of a community, unless and 
until there shall first have been obtained from the 
Commission a certificate that neither the present 
nor future public convenience and necessity will be 
adversely affected thereby; except that the Commis- 
sion may, upon appropriate request being made, au- 
thorize temporary or emergency discontinuance, re- 
duction, or impairment of service, or partial discon- 
tinuance, reduction, or impairment of service, with- 
out regard to the provisions of this section. As 
used in this section the term “line” means any chan- 
nel of communication established by the use of ap- 
propriate equipment, other than a channel of com- 
munication established by the interconnection of 
two or more existing channels: Provided, however, 
That nothing in this section shall be construed to 
require a certificate or other authorization from the 
Commission for any installation, replacement, or 
other changes in plant, operation, or equipment, 
other than new construction, which will not impair 
the adequacy or quality of service provided. 

* * * 


(c) ... Any construction, extension, acquisi- 
tion, operation, discontinuance, reduction, or im- 
pairment of service contrary to the provisions of 
this section may be enjoined by any court of com- 
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petent jurisdiction at the suit of the United States, 
the Commission, the State commission, any State 
affected. or any party in interest. 


Section 221(b), 48 Stat. 1080, as amended 68 Stat. 64, 
47 U.S.C. § 221(b) 


SPECIAL PROVISIONS RELATING TO 
TELEPHONE COMPANIES 


SEC. 221. 

(b) Subject to the provisions of section 301, 
nothing in this Act shall be construed to apply, or 
to give the Commission jurisdiction, with respect 
to charges, classifications, practices, services, facili- 
ties, or regulations for or in connection with wire, 
mobile, or point-to-point radio telephone exchange 
service, or any combination thereof, even though a 
portion of such exchange service constitutes inter- 
state or foreign communication, in any case where 
such matters are subject to regulation by a State 
commission or by local governmental authority. 


Section 312 in pertinent part, 48 Stat. 1086, as amended 
66 Stat. 716 and 74 Stat. 893, 47 U.S.C. $ 312 


ADMINISTRATIVE SANCTIONS 


SEC. 312. ... 


(b) Where any person (1) has failed to operate 
substantially as set forth in a license, (2) has vio- 
lated or failed to observe any of the provisions of 
this Act, or section 1304, 1343, or 1464 of title 18 
of the United States Code, or (3) has violated or 
failed to observe any rule or regulation of the Com- 
mission authorized by this Act or by a treaty rati- 
fied by the United States, the Commission may 
order such person to cease and desist from such 
action. 

(c) Before revoking a license or permit pursuant 
to subsection (a), or issuing a cease and desist order 
pursuant to subsection (b), the Commission shall 
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serve upon the licensee, permittee, or person in- 
volved an order to show cause why an order of rev- 
vocation or a cease and desist order should not be 
issued. Any such order to show cause shall contain 
a statement of the matters with respect to which 
the Commission is inquiring and shall call upon 
said licensee, permittee, or person to appear before 
the Commission at a time and place stated in the 
order, but in no event less than thirty days after the 
receipt of such order, and give evidence upon the 
matter specified therein; except that where safety 
of life or property is involved, the Commission may 
provide in the order for a shorter period. If after 
hearing, or a waiver thereof, the Commission deter- 
mines that an order of revocation or a cease and de- 
sist order should issue, it shall issue such order, 
which shall include a statement of the findings of 
the Commission and the grounds and reasons there- 
for and specify the effective date of the order, and 
shall cause the same to be served on said licensee, 
permittee, or person. 


(d) In any case where a hearing is conducted 
pursuant to the provisions of this section, both the 
burden of proceeding with the introduction of evi- 
dence and the burden of proof shall be upon the 
Commission. 


(e) The provisions of section 9(b) of the Ad- 
ministrative Procedure Act which apply with respect 
to the institution of any proceeding for the revoca- 
tion of a license or permit shall apply also with re- 
spect to the institution, under this section, of any 
proceeding for the issuance of a cease and desist 
order. 


Section 402(b) in pertinent part, 48 Stat. 926, 48 Stat. 
1093. 47 U.S.C. § 402(b) 
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PROCEEDINGS TO ENJOIN, SET ASIDE, 
ANNUL, OR SUSPEND ORDERS 
OF THE COMMISSION 


Sec. 402. 

(b) Appeals may be taken from decisions and 
orders of the Commission to the United States Court 
of Appeals for the District of Columbia in any of 
the following cases: 

* * * 


(7) By any person upon whom an order to cease 
and desist has been served under section 312 of this 
Act. 


* * * 


II. The pertinent provisions of the Administrative Procedure 
Act, 60 Stat. 237 et seq., as amended 80 Stat. 381, 5 
U.S.C. 8 551, as follows: 


Section 8(b), 60 Stat. 242, as amended 80 Stat. 387, 5 
U.S.C. $ 557(c) 


§ 557. Initial decisions; conclusiveness; review by 
agency; submissions by parties; contents of 
decisions; record 


* * * 


(c) Before a recommended, initial, or tentative 
decision, or a decision on agency review of the de- 
cision of subordinate employees, the parties are en- 
titled to a reasonable opportunity to submit for the 
consideration of the employees participating in the 
decisions— 

*x* * * 


The record shall show the ruling on each finding, 
conclusion, or exception presented. All decisions, 
including initial, recommended, and tentative deci- 
sions, are a part of the record and shall include a 
statement of— 
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(A) findings and conclusions, and the reasons or 
basis therefor, on all the material issues of fact, law, 
or discretion presented on the record; and 


(B) the appropriate rule, order, sanction, relief, 
or denial thereof. 


Section 10, 60 Stat. 237, as amended, 80 Stat. 392, 5 U.S.C. 
§ 702. 


§ 702. Right of Review 


A person suffering legal wrong because of agency 
action, or adversely affected or aggrieved by agency 
action within the meaning of a relevant statute, is en- 
titled to judicial review thereof. 


a sine pata 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NOS. 22,106, et al. 


(Consolidated with Case Nos. 22,112, 22,113, 
22,116 and 22,143) 


GENERAL TELEPHONE COMPANY OF CALIFORNIA, etial., 


Appellants, 
v. 


FEDERAL COMMUNICATIONS COMMISSION, | 
Appellee, 
| 
NATIONAL CABLE TELEVISION ASSOCIATION, INC), 
TELEPROMPTER CORPORATION, et al., 
STORER BROADCASTING COMPANY, | 

UNITED STATES OF AMERICA, 
Intervenors. 


ON APPEAL AND REVIEW OF A DECISION OF THE, 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE-RESPONDENTS 


COUNTERSTATEMENT OF THE CASE 


These cases involve review of a Commission decision 
| 

released June 26, 1968 (R. 2853-89), which held in essence that a 

certificate of public convenience and necessity was required before 


communications common carriers could undertake construction of dis- 


| 
tribution facilities to provide channel service to CATV systems. 


The appeals have been brought under Section 402 of the Communications 


| 
Act of 1934, 47 U.S.C. 402. The moving parties are common carriers 
| 


et 
YY 

affected by the Commission’s decision and an association of state 
regulatory Sp ereuat 

Section 214 of the Comminications Act, 47 U.S.C. 214, pro~ 
vides that with certain exceptions ne carrier subject to the Act 
can construct *a new line or . . . an extension of any line” without 
first obtaining from the Commission a certificate of public conven- 
ience and ee The chiscf issue in these cases is whether 
this provision applies to lines cconstructed by communications 
carriers for use by community antenna television systems (CATV) to 
distribute television (and FM) programs from their antenna and 
“head~end™ installations to the homes of their subscribers. Central 
to this question is whether the communication service is interstate 
in character, thus coming within the scope of the Act, and if so 
whether, as the carriers contend, the linés involved fall within 
certain exceptions to the certification requirement of Section 214. 
Because the question is a novel one and the proceeding made somewhat 
complicated by the large number of parties involved, we believe a 
concise counterstatement describing the circumstances which gave 


rise to the controversy and the course of the proceeding below 


would be useful to the Court. 


i/ General Telephone Company of California (hereinafter “General™), 
United Inter-Mountain Telephone Co. and United Telephone Co. of Ohio 
("United"), Chesapeake and Potomac Telephone Co. of Virginia ("Bell"). 
2/ National Association of Regulatory Utility Commissioners (NARUC). 
3/ The full text of this statute and other pertinent statutory pro- 
visions is set forth in the appendix to this brief. 


= 2) = 
A. The Facilities and Services Involved. 
A CATV system is a facility which receives iteration 
signals and FM radio signals off the air by means of high antennas 
or by microwave transmission, amplifies the signals, and distributes 
such signals by coaxial cable to the premises of its sitbseribers who 
pay a fee for the pated | 
While a CATV system is an integrated a it can best 


be described in terms of its three essential components. These 


components consist of reception facilities, head-end or in-put equip- 
| 
ment, and the distribution system. The reception facilities, which 


extract the broadcast signal from the air or the microwave trans- 
| 
mission, consist of the tower and antenna and/or the microwave 


receiver. The head-end or in-put equipment are electronic devices 
| 


which convert and amplify the received intelligence before the 
Ys 
signal travels into the wire distribution system. Generally the 


| 

head-end equipment is located in a building adjacent to the tower, 
| 

7 See Section 74.1101(a) of the Commission's Rules. | 
5/ The term "integrated" is used in two senses throughout the record. 
As used above it denotes the entire apparatus. More broadly, a CATV 
system is an integral part of the overall distribution; of intelligence 
from point of origination to point of television set reception 
(R. 1697, para. 18). | 
6/ The prepared testimony of Mr. H. Edward Weppler, an American 
Telephone and Telegraph Company employee, states that the amplifica- 
tion and modulation process of the signal undertaken at the head-end 
produces new electrical signals, though admittedly containing the 
same intelligence as received by the reception facilities. According 
to his statement "the headend. equipment generates a local carrier 
signal and then modulates it with the intelligence derived from radio 
broadcast signals or other program sources” in somewhat the same 
manner as a television camera and its associated microphone convert 
the "sight and sound stimuli normally received by an observer 
directly view the scene” into variations of an electrical current 
(Bell Ex. 2, pp- 7-16, R. 536-545; Tr. 528-529, SE 675). 
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although this is not essential. Finally, the distribution system 
consists of feeder or trunk lines which originate at the head-end 
and may be branched ‘repeatedly to reach aifferent sections of the 
system; the smaller distribution cables which carry the signal to 
the immediate vicinity of the subseriber; and the “drop” wires which 
carry the signal from the distribution cable to a terminal block on 
the premises of the individual subseriber (R. 2854) . 

The channel service, which the telephone companies seek to 
exempt from the certification requirements of Section 214 of the 
Act, is bat one mode of distribution of broadcast intelligence from 


the CATV antenna or microwave receiver to the subscribing viewers. 


| 
As an alternative the CATV operator may construct all of the 


necessary facilities, or may string cable on the poles of a utility 
company for which a rental fee is paid pursuant to a pole line 
attachment agreement. These latter arrangements do not concern us 
here. 

Channel service is described generally in the various 


telephone carrier tariffs filed with the Commission and in the 
8/ 


record as a twelve television channel transmission system plus 


TM radio communication lines utilizing appropriate coaxial cable. 
9/ 
Excepting United, the telephone carriers furnish this channel 


nner 
7/ See, for example, Southwestern Bell Telephone Company, Tariff 
F.C.C. No. 55, Sections IT E, F, G, TIT A to &3 United Telephone 
Company of Kansas, Inc., Tariff F.C.C. No. 1, Sections II B, E, F, 
VIII A, XI. 

8/ Tr. 156, 159, 308, 442, and 733. 

9/ The United Telephone Companies do not provide either the drops, 
in-put equipment, or the electronic hardware necessary to activate 
and operate the channel capacity of coaxial eable installed by United. 
(United Telephone Company of Kansas, Tariff F.C.C. No. 1, Sections 
II-B, E, E; Columbia-United Telephone Company, Tariff F.C.C. No. l, 
Sections 1.2.1, 2.1, 2.5.12) 


a 35 | 


| 
service from the head-end to a terminal box in the Cary) subscriber's 
residence. It is the responsibility of the CATV operator to 
connect the system from the terminal box in the subscriber’ s home to 
his television set. Bell ed however, contemplate providing 
and installing head-end equipment, while General regards such installa- 
tion as optional with the customer. | 
All of the telephone carriers regard their channel trans- 
mission service as conveying intelligence in one direction only 
(e.g. Tr. 57-58). Usually the installation EES S20 based upon 
cable milage without regard to the number of Soa Soares channels 
provided. The record demonstrates no instance where any channel 


service system was wired into or interconnected with any telephone 


exchange facility or to any telephone toll service facility. Quite 


| 
the contrary, the testimony indicates that such interconnection is 
| 


not contemplated (Tr. 379, 498, 763-764). | 
Not only is CATV channel service unrelated to telephonic 


communication but the carriers themselves contemplate new construc- 

1l1/ 

tion of a substantial nature. The design of the} physical layout 
| 


and the channel routes are governed by signal quality and construc- 
tion economy. There is no interconnection or relationship between 
CATV channel service and other communication services such as 
telephone, telegraph, telephoto, or teletypewriter (Tr. 89, 383-384, 


386-387). The design and construction of the channel facilities 


“ | 

10/ See, for example, Indiana Bell Telephone Company, Inc., Tariff 
F.C.C. No. 33, Sections II C, E, L, M, N; the Cincinnati and 
Suburban Bell Telephone Company, Tariff F.C.C. No. 31, Sections 
II, C, E, L, N. 
1l/ Supra, footnotes 7, 9 and 10. 


on free 


only incidentally utilize existing telephone company plants and 


facilities. For example, the tower and antenna site generally 
determines the head-end or in-put location. The relative height of 
terrain, the location of natural and man-made obstacles, relative 
freedom from electical interference, strength of signal to be 
received, availability of power source, cost and availability of 
property, and local zoning laws, all in turn govern the tower and 
antenna site (Tr. 135). Out-put points (residential terminals) 
depend upon the whereabouts of the subscribers (General Ex. 3, p. 4). 
The route of the distribution system is dictated by access routes 
such as easements and public ways. Naturally, where the telephone 
companies already occupy such easements and public ways, economy is 
effected by hanging the CATV channel system cn the same poles, or 
placing them in the same underground conduits (General Ex. 3, p. 3; 
Tr. 264, 317-318, 411). Otherwise, new poles or conduits must be 
constructed for the sole use of CATV channel transmission systems 
(Tr. 353-354). 

Testimony before the Commission indicates that the 
telephone carrier*s involvement in the channel service business is 
both expansive and ‘expensive and has been so for several years. As 
of March 14, 1967, six of the thirty-three operating companies of 
General Telephone and Electronics Corporation had completed or were 
in the process of completing construction of eight channel service 
systems for use by \CATV companies in ten communities. In addition, 
orders for four more had been accepted by this date (General Ex. 1; 


Tr. 53). Cross-examination of two witnesses testifying for General 


=¥ = 
revealed that, in addition to the above, two General operating com- 
panies, California Water and Telephone Company and General Telephone 
Company of Pennsylvania, were themselves operating CATV systems 
(fr. 120-122), with some indication of at least one other General 
company so engaged (Tr. 120-122, 312-315). The extent of the engage- 
ment of General’s other twenty-seven operating pomaities in such 
activities is not disclosed by the record. 
Furthermore, the record shows that General) Telephone 


Electronic Communications, Inc. (GTEC), a wholly owned General 


subsidiary organized to own and operate CATV systems, is the 


customer in ten of the above-mentioned systems (Tr. 55-56). GTEC 

| 
operates both within and without the operating territories of the 
General System telephone companies (Tr. 86). It was!also determined 


that as of May 29, 1967, GTEC owned thirty-six CATV systems and 


franchises (Tr. 1111). 
“The Bell System Companies furnished to the! Commission an 


exhibit showing the extent of Bell*s channel service) business as of 

12/ | 

March 1, 1967, (Task Force Ex. 2; R. 1011-1434). {A compilation 
| 

of this information by the National Cable Television| Association, 


intervenors in this proceeding, reveals that as of that time the Bell 


System Companies were furnishing channel transmission service to at 
7 | 
least one hundred seventy-eight separate communities! or political 


subdivisions (R. 1713-1722). 


United Utilities, Incorporated, the parent company of the 


12/ Received into evidence by the Commission on June 6, 1967. 


=e 
United telephone operating companies, reported channel service opera- 
tions in thirty-one communities. In thirty of these thirty-one 
communities United Transmission, Incorporated, a wholly owned 
subsidiary of United Utilities, is the sole operator or a major 
stockholder in the CATV systems. In fact, ownership of only two 
is less than total~--90% in one system and 33-1/3% in another 
(R. 984~1008) . 
13/ 

Analysis of data submitted by the petitioning telephone 
carriers revealed the following information: 

(a) General ser $2,195,000.00 in channel service 


for just ten communities; _ 


(b) United has invested $821,609.00 in channel service 
L5/ 
for just six communities; 


(c) Bell has invested $1,360,000.00 in channel service 
16/ 
for just four communities. 


Based upon a cost per mile of the distribution system, 
the record shows the investment cost of the then extant Bell channel 
service systems to be $43,240,019.00 (R. 1725). The investment 


costs of the other systems is somewhat proportionate. 


13/ Compiled by the National Cable Television Association (R. 1723-1726). . 
14/ Hastings Ranch, California; Angola, Indiana; Terre Haute, Indiana; 
Muskegon, Michigan; South Haven, Michigan; Marion, Ohio; Somerset, 
Pennsylvania; Vandergrift, Pennsylvania; Brownfield, Texas; Levelland, 
Texas. 

1S/ Chambersburg, Pennsylvania; Hiawatha, Kansas; Mansfield, Ohio; 

Hood River, Oregon--White Salmon, Washington, Lebanon, Missouri. 

16/ Ironton, Ohio, Marion, Indiana; Mexico, Missouri; Morris, Illinois. 


=f) = 
| 


There appears from the record some difference of opinion 
whether or not the state and local regulatory agencies in fact are 
exercising control over the carriers and their channel transmission 
service. For example, the National Association of Railroad and 
Utilities Commissioners (NARUC), intervenors on the side of the 


| 
petitioners, filed in conjunction with their pleadings before the 
| 


Commission a “state-by-state compilation of state laws governing 


or affecting the construction of extension of CATV channel service 
17// 
—_ 
facilities by land line telephone companies. .. .” This 


compilation was designed to buttress NARUC’s assertion that CATV 


“ eae ie | mincin 
channel services are primarily of local concern and are within 


the competence of state regulation. | 


On the other hand, California Community Television 
| 18/ 
Association (CCTA) flatly contradicts NARUC’s conclusion. CCTA*s 


eritique of NARUC*s compilation indicates that twenty-one states, 
by the language of their own statutes, have SoRCHERS Sy certifica- 
tion authority, and thereby authority over the telephone carriers* 
channel service business (R. 2433). In seventeen states there is 
no counterpart to Section 214 in any situation (R. 2433). Of the 
remaining twelve states of the Union several have statutes giving 
the state commission partial or indirect authority and a few would 


| 
appear to contain something comparable to Section 214 (R. 2433). 


| 
177 R. 1602-1658. 


18/ Opposition to Petition of NARUC to Intervene filed October 19, 
1 


967. 
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But more importantly, they assert, there is not one instance in 
the fifty states of a telephone company applying for a certificate of 
convenience and necessity for the construction of facilities to 


furnish CATV channel services, or of any hearing held in connection 


therewith, or of any granting or denial of any such certificate. 


B. Proceedings Before The Commission. 


The Federal Communications Commission inaugurated the pro- 
ceedings resulting in the instant litigation by directing the operating 
telephone companies of Bell and General to file tariffs covering CATV 
channel service with the Commission. These directions were contained 
in letters dated April 6, 1966. In response Bell and General, under 
protest, filed tarifffs with the Commission, at the same time petition- 
ing for reconsideration. The Commission reexamined its jurisdictional 
base and finding its underpinnings sound concluded that it had properly 
required the tariffs to be filed. In reaching this result it relied 
chiefly on Section 202(b) of the Communications Act and this Court's 
opinion in Idaho Microwave, Inc. v. F,C,C,, 122 U.S. App. D.C. 253, 

352 F.2d 729 (1965). The Commission determined also that channel 
service as provided by the telephone carrier was “clearly a common 
earrier undertaking.” Common Carrier Tariffs for CATV Systems, 

4 F.C.C. 2d 257 (1966). 

On October 20, 1966, the Commission instituted an investiga- 
tion pursuant to Sections 201-205, 214 and 403 of the Act into the 
lawfulness of the tariffs filed by General Telephone Company of 
California. 5 F.C.C. 2d 229 (1966). Like action was taken on October 21, 


1966, respecting the operating subsidiaries of Bell. 5 F.C.C. 2d 357 (1966). 


-ll- | 
Similarly, investigations into the tariffs filed by the operating 
subsidiaries of General and United were ordered on January 11, 1967. 
6 F.C.C. 2d 434 (1967). The proceedings against Bell, General, and 
United were then consolidated. 6 F.C.C. 2d 440, 441 (1967). 

Shortly after ordering the above investigations, the 
Commission dismissed, without prejudice, numerous atel seiats filed 
against the carriers by CATV interests. 6 F.C.C. 2d 860 (1967). In 
doing so the Commission concluded that these complaints, all of which 
objected to various allegedly unsavory and anticompetitive practices 


engaged in by the carriers, could be amply aired during the course 


of the above investigations. 


19/ 
The dismissed complaints accused, inter alia, the telephone 


carriers of offering their pole line and/or conduit facilities to 


unfranchised CATV operators, usually subsidiaries; of availing their 
| 


pole line and/or conduit facilities to wholly owned subsidiaries, 

while refusing to rent similar space to independent competitors, 
claiming such space is reserved for future telephone service expansion; 
and of refusing to lease pole line space, instead demanding that the 


independent CATV operator rent the entire channel service, sometimes 


including the head-end equipment. The complainants asserted such 
practices to be in contravention of the anti-trust laws of the United 


States. | 


19/ National Community Television Association, Inc. v. American 
Telephone & Telegraph Co., et al., Docket No. 16933; National 

Community Television Association, Inc. v. General Tellephone & 

Electronics Corp., et al., Docket No. 16934; National Community 
Television Association, Inc. v. United Utilities, Inc., et al., 
Docket No. 16935; Teleprompter Corp. and Manhattan Cable IV 
Service v. New York Telephone Co., Docket No. 16029. 


Sie c 

In their complaints, the movants express additional fears 
that the telephone carriers intend either to gain virtual control 
over the business of the would-be CATV customer, leaving to him only 
the ownership of the equipment at the antenna site and permitting 
him to act as the collecting agent for the telephone companies 
vis-a-vis the CATV subscriber, or use their channel service merely 
as a device to enter a CATV market, or to foreclose such a market, 
or generally to control all uses of coaxial cable. These parties 


complained also that once a state utility commission passes favor- 


ably upon a telephone carrier's intrastate tariff and the local 


franchise has been granted, then little, if any, supervision over 
telephone practices is exercised thereafter. 

Representations contained in a March 13, 1967, letter from 
subsidiaries of General prompted the Commission to review the status 
of the consolidated proceedings. In a March 29, 1967, opinion and 
order, 7 F.C.C. 2d 571, the Commission found inter alia that the 
issues relating to the applicability of Section 214 required 
adjudication proceedings within Section 2(d) of the Administrative 
Procedure Act. 5 U.S.C, 551-575 (1967). The Commission made clear 
that should the subsequent evidentiary hearing develop evidence 
demonstrating the applicability of Section 214 to the telephone 
carriers? channel service business, remedial action, including 
issuance of cease and desist orders, would be taken against the 
offending carriers. 

Consequently, the Section 214 issues were extracted from 


the original consolidated hearings, and a separate adjudicatory 


| 
| 
- 13 - 


proceeding initiated for the sole purpose of hearing} and determining 


the said issues, which were designated by the Commission (R. 1-3) to 
| 


include: 
| 


(a) Whether (with respect to the Bell System 
companies) the requirements of Section 214 

of the Act and Part 63 of our Rules imple- 
menting that section have been met as; to 

the facilities used to offer channel service 
under the aforesaid tariffs and, if not, what 
action, if any, the Commission should! take 


with respect thereto; 


Whether (with respect to the non-Bell |System 
companies) any of the respondents are subject 
to the requirements of Section 214 ofithe Act 
and Part 63 of our Rules implementing) that 
section and, if so, whether these requirements 
have been met as to the facilities used to 
offer CATV channel service under the aforesaid 
tariffs and what action, if any, the Commission 
should take with respect thereto. 


Within the penumbra of the above issues were the applicability of 
the exception in Section 214(a) for “local, branch, or terminal 
lines not exceeding 10 miles in length” and whether carriers 
providing channels of communication and claiming to be “connecting 


carriers” under Section 2(b) (2) of the Act are subject to Section 


214 certification requirements. | 
20/ 
Preceded by prehearing conferences and introduction of 
2l/ 
evidence pursuant to Commission order, exhaustive formal hearings 
| 


began May 31, 1967, reconvening June 1, 2,5 through 9, 19 and 20. 


After adducing over 1338 pages of oral testimony and |admitting almost 


20/ These were held on April 24, 1967. 
2l/ Warrensburg Cable, Inc., was authorized to introduce evidence 
concerning its outstanding complaint against United Telephone 

Company of Missouri. 
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three volumes of prepared material primarily devoted to the present 
petitioners* exhibits, the entire case was certified to the Commission 
for oral argument, en bane. Following the submission of proposed 


findings of fact, conclusions of law, and briefs by all interested 


22/ 
parties, the full Commission heard the oral arguments on 


February 26, 1968. 

The decision and order of the Commission were released 
dune 26, 1968. The Commission found the CATV channel service 
offered by the telephone carriers to be covered by Section 214 of the 
Act and that certificates of public convenience and necessity were 
required for such interstate service (R. 2868, para. 25). The 
Commission found further that the claim of certain "connecting 
carriers” that their status exempted them from the Commission’s 
regulatory authority pursuant to Section 2(b) (2) of the Act was 
without basis (R. 2868-69, paras. 25-26). Nor in the Com- 


mission*s view could the telephone carriers escape regulation by 


22/ Proposed findings of fact and conclusions of law and briefs in 
‘support thereof were filed on October 2, 1967, by each of the 
carriers, Bell, General, and United; by National Cable Television 
Associations, Inc. (NCTA) ; jointly by Teleprompter Association, 
Manhattan Cable TV Service, Illinois-Indiana Cable Television 
Association, Michigan Cable Television Association, and West 

Virginia Community Television Association; jointly by New York State 
CATV Association and Community TV Association of New England; jointly 
by Pennsylvania Community Antenna Television Association, Inc., Ohio 
Cable Television Association, Inc., Texas CATV Association, Inc., and 
the Pacific Northwest Community TV Association, Inc.; by Warrensburg 
Cable, Ine.; by Storer Broadcasting Company; and by the Common 
Carrier Bureau. Briefs were also filed by the National Association of 
Regulatory Utility Commissioner (NARUC) and by the City of New York. 
A statement was filed by the CATV Task Force subscribing to the 

views of the Common Carrier Bureau. Reply briefs were filed on 
December 11, 1967. 
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claiming exemption under Sections 214(a) and 221(b).! The Commission 
found reliance upon 214(a) (1) untenable since petitioners "disregard 
completely the fact that the term *line* is defined in Section 214. 
as ‘any channel of communication established by the use of appropriate 
equipment.*" (Emphasis in original) (R. 2864, paral yiaisye. Section 
214(a) (2) was found inapplicable because this section of the Act was 
intended to apply to additions and extensions of a minor nature, not 
major construction costing thousands of dollars designed to provide 
an entirely new type of service (R. 2866-67, para. 22). Finally, in 
its finding that Section 221(b) is inapplicable, the |Commission 
rejected the telephone carriers’ construction of the |phrase *telephone 
exchange service” as “inconsistent with the plain meaning of the words 
used™ in the statute (R. 2868, para. 24). 
Pursuant to its findings, the Commission ordered the 


| 
carriers to cease and desist from operating and/or constructing CATV 


channel service unless and until certificates of public necessity 

and convenience were obtained. As indicated when this proceeding was 
designated adjudicatory and assigned for hearing, 7 F.C.C. 2d at 576 
(1967), the Commission tempered the prerequisite conditions for 

Section 214. certification depending upon the equities of the particular 
situation. Some of the factors taken into account when the cease and 
desist orders were fashioned were, for example, the date it could be 

| 


fairly said the carriers were placed on notice of the existence of a 


question of the applicability of Section 214 to CATV |channel service 
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23/ 
construction. Thus, if 50 percent or more of the total. cost of 


equipment installed! and the cost of installation was expended, then 


such companies could continue construction (R. 2868-69). 

Another factor considered was the degree of affiliation 
between the telephone carrier and the CATV operator (R. 2869). This 
was considered relevant by the Commission because “[b]y reason of 
its control over utility poles, or other local advantages resulting 
from its status as an existing common carrier in the community, 
the telephone company is in a position to preclude or to substantially 
delay an unaffiliated CATV system from commencing service and thereby 
eliminate competition.(Id.) 

While the record contains other examples of the Commission 
relying upon the equities of the situation, these are the more partic- 
ularized. Finally, the Commission stayed its orders, pendente lite, 
on July 30, 1968 (R. 3056-63). 


23/ Since the Commission in its October 20, 1966, order, 5 F.C.C. 2d.%77 
(1966), specifically included the question ‘fw]hether the requirements 
of section 214 of the Act and part 63 of [its] rules complementing 
that section have been met as to the facilities used to offer channel 
service under the aforesaid tariffs" in its investigation and proposed 
further, should Section 214 be found to have been violated, to 
determine what action "the Commission should take thereto,” then the 
Commission ascertained the above date of the order to the base date. 
That is, it could be said fairly that all parties were on notice of 
the scope of the pending investigation as well as the consequence 

of such investigation. In certain situations carriers were held to 
different dates when it was apparent they were actually on notice of 
the pendency of the investigation as of those dates. 
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SUMMARY OF THE ARGUMENT 
1. The law has been settled that Setearen broadcasters 
engage in interstate commerce and are subject to Commission regula- 
tion. Federal Radio Commission v. Nelson Bros. Bond! & Mortgage Co., 
289 U.S. 266 (1933). Likewise, CATV systems engage | in interstate 
commerce even where the captured signals originate from television 
broadcasters located within the same state (United States v. South- 
western Cable Co., 392 U.S. 157, 88 S. Ct. 1994, —mese (1968) ; 


Buckeye Cablevision, Inc. v. F,C.C., U.S. App. D.C. > 387 


| 
F.2d 220 (1967), and are subject to Commission regulation. Finally, 


Section 202(b) of the Communications Act declares sennes carrier 
services to be "incidental to radio communication of) any kind.” 
Therefore, CATV channel transmission service offered by the tele- 
phone common carriers is a link in the continuous inrers ATS trans- 
mission of television broadcast signals from the point of origin 

to the set of the viewer, thereby subjecting such links to the public 
necessity and convenience requirements of Section 214 of the 


\ 


Communications Act. 
2. The Commission*s decision is not prohibited “tacking” 
| 
of intrastate commerce upon interstate commerce as defined by the 


Supreme Court in Pennsylvania R.R. v. Public Utilities Commission, 


298 U.S. 170 (1936). Unlike that case, where the Interstate” Conmerce 
Commission attempted to combine interstate transportation by a non- 
regulated, noncommon carrier with the intrastate transportation of a 
common carrier, in order to reach the latter, the Federal Commmnica- 


tions Commission has asserted jurisdiction over the CATV channel 


SST 
transmission service of already regulated common carriers; such 
service being provided to regulated, interstate customers (CATV 
operators) carrying interstate television signals. 

3. Section 214(a)(1) permits a line within a single State 
to be constructed without obtaining a certificate of public conven- 
ience and necessity!unless *such line constitutes part of an inter- 
state line.” Also Section 214 defines line as “any channel of 
communication"; such definition and its supporting legislative 
history demonstrating Congressional intention not to inhibit the 
Commission’s ability to keep abreast of the rapid technological 
changes in the communications industry. Manifestly, the telephone 
carriers* CATV channel transmission service is a link in an 
interstate "*channel' of communication” from the television broad- 
caster*s signal transmission to the viewer*s television set, 
thereby constituting part of an interstate line. 

4, Section 214(b) (2) exempts from the certification 
requirement “local, branch or terminal lines” not exceeding ten 
miles in length. It is clear from the legislative history and a 
Supreme Court decision construing an analogous provision in the 
Interstate Commerce Act, Texas & Pacific Railway Company v. Gulf, 


Colorado & Santa Fe! Railway Company, 270 U.S. 266, 278 (1926), te 
tae. effFeet that Congress intended to exempt only minor additions 


or improvements to existing facilities or services, involving small 


. iW “ 
expenditures. The eeatention was not to exempt a new venture 


seeking to attract new customers and requiring considerable new 


construction and substantial outlays of funds. Thus, because of 
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the new and radical nature of CATV transmission service, the ten mile 
limitation is irrelevant. 
5. CATV channel transmission service obviously is not 
telephone exchange service as defined in Section 3(r) of the 
Communications Act. For example, telephone service is two-way 
communication, not the one-way transmission of signals involved in 
CATV. Furthermore, CATV channel service does not require an exchange, 
does not go through an exchange, and is totally unrelated to an 
exchange service charge. Therefore, Section 221(b), exempting 
telephone exchange service from the Commission's jurisdiction 
cannot be manipulated in conjunction with Section 3(x) to avoid 


the requirements of Section 214. 


| 
6. Telephone carriers classified as "conndcting 
| 


carriers” within the meaning of 2(b) (2) of the Act cannot thereby 
immunize their CATV channel service from Section 214 icertification. 
Section 2(b) (2) was designed to exempt the small, independent 
telephone and telegraph carriers who carry interstate messages 
solely through physical connection with interstate carriers. In 
addition to being a link in the interstate transmission of tele- 
vision signals, CATV channel transmission service, by its very 
nature, does not operate solely through connection with other 
telephone carriers. Therefore, the term “solely” mast refer to 

the type of service involved and not to the carrier itself. 
Furthermore, the Commission is justified to overrule a prior 

| 


erroneous decision. 
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7. The issuance of cease and desist orders by the Commission 
and the procedures utilized for their issuance comport fully with 

the Communications Act. Not only have the Courts rejected the 
carriers? "dichotomy" argument, which claims the authority to issue 


cease and desist orders given to the Commission by Section 312(b) 


is restricted to Title II of the Act, but also the plain language 


of Section 312(b) provides for the issuance of a cease and desist 


order against “any person" failing to observe “any provision™ of 

the Act. Section 3(i) defines “person” as "an individual, 
partnership, association, joint stock company, trust or corporation.” 
Nor can it be asserted seriously that Section 214(c) is the 
Commission?s exclusive enforcement vehicle. Furthermore, since the 
telephone carriers had ample opportunity to demand a formal show - 
cause order, bill of particulars, or to seek reconsideration of the 
Commission*s decision, petitioners are precluded by Section 405 

from raising procedural arguments before this Court for the first 


time. 
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ARGUMENT 
Fundamentally, this case presents a question of statutory 


interpretation. The Commission has construed Section 214 of the 


Communications Act as applying to lines constructed by carriers to 
distribute to CATV customers program material received off the air 
by the CATV system at its antenna site. In doing so iit rejected 
arguments by the carriers that the service they provide is intra- 
state and that in any event certain exemptions to Section 214, as 
well as other provisions of the Act, render the certification require- 
ments of Section 214 inapplicable to this case. 
It is well settled that an agency's construction of the 
statute it is charged with administering will be given “sreat defer- 
ence,” Udall v. Tallman, 380 U.S. 1, 16 (1965) quoting Unemployment 
Commission v. Aragon, 329 U.S. 143, 153 (1946). This is particularly 
so here, since as this Court observed in a similar context: "Congress, 
in passing the Communications Act in 1934 could not, of course, anti- 
cipate the variety and nature of methods of communications by wire 
or radio that would come into existence in the decades to come. In 


such a situation, the expert agency entrusted with administration 


| 
of a dynamic industry is entitled to latitude in coping with new 
| 


developments in that industry." Philadelphia Television Broadcasting 
24/ 
Co. v. F.C.C., 123 U.S. App. D.C. 298, 300, 359 F.2d 282, 284. 


In this brief we show that the Commission's action has "twarrant in 
the record' and a reasonable basis in law," N.L.R.B. v. Hearst 

Publications, 322 U.S. 111 (1944), and should therefore be affirmed. 
5u7 See alco Fortnightly Corp. v. United Artists, 392/U.S. 390, 395- 


396 (1968) where the Supreme Court, construing CAIV's | liability 
under the copyright law, stated: "But our inquiry cannot be limited 


(cont'd) 


= 
I. AS A LINK IN THE CONTINUOUS TRANSMISSION OF 
BROADCAST SIGNALS , THE CHANNEL SERVICE 
OFFERINGS OF THE CARRIERS ARE INTERSTATE IN 
NATURE EVEN THOUGH THE PHYSICAL FACILITIES 
MAY BE LOCATED IN A SINGLE STATE. 

The Commission's decision that the communications service 
being offered by the carriers, whereby signals from the tower or 
head-end of a CATV system are distributed to the premises of CATV 
subscribers, is interstate in character stems from the fact that 
the service is essentially a link in the interstate transmission of 
television signals (R. 2862, para. 13). It is settled beyond ques- 
tion that television broadcasters are in interstate commerce and 
subject to Commission ead Likewise CATV systems are 
engaged in interstate commerce "even where [the signals they 
intercept and distribute] emanate from stations located within 
the same wee And finally, Section 202(b) of the Act speci- 
fies that common carrier services include service for purposes 


"incidental to radio communication of any kind." Therefore, in 


the Commission's view CATV channel service should be regarded as 


being df interstate communication and susceptible to the public 


necessity and convenience certification requirements of Section 214 
of the Act. As its opinion states (R. 2862): 
- . . The controlling facts here are that the 


24/ (cont'd) to ordinary meaning and legislative history, for 
this is a statute that was drafted long before the development of 
the electronic phenomena with which we deal here. In 1909 radio 
itself was in its infancy, and television had not been invented. 
We must read the statutory language of 60 years ago in the light 
of drastic technological change." 

25/ Federal Radio Commission v. Nelson Bros. Bond & Mortgage Co., 
289 U.S. 266 (1933). 

26/ United States v. Southwestern Cable Co., 392 U.S. 157, 168-169 
(1968). See also Buckeye Cablevision, Inc. v. F.C.C. __ U.S. App. 
D.C. __, 387 F.2d 220 (1967). 
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cable facilities furnished by the telephon 


companies are links in the continuous tran 
mission of the signals from the point of o 
to the set of the viewer, and the intellig 
received by the viewer is essentially the 


as that transmitted by the broadcaster. I 


| 
ie 
iSs= 
rigin 
ence 
isame 
rre- 


spective of the location of its physical facilities, 


the common carrier which thus participates 
link in the relay of television signals is 
an interstate communications service. Ida 
Inc. v. Federal Communications Commission, 


asa 
performing 
ho Microwave, 
' 122 US App 


DC 253, 352 F 2d 729 (1965); Ward v. Northern Ohio 


Telephone Co., 300 F 2a 816 (CA 6, 1962), 


371 US 820; Pacific Telatronics, Inc. , 
(1964). 


The carriers, disputing this holding, reite 
tially the same considerations that were examined and rejected by 
the Commission (R. 2861-2863). In essence their pos 
in Bell's brief (p. 17), is that “since their common 
was performed wholly within single states and withou 
with any other common carrier their service was an ' 
munications service by wire’ within the meaning of S 
of the Act.” The argument is, as we will show, squa 
with the holdings of this and other courts and is co 
agency's earlier construction of the statute. Thec 
on analogies drawn from other statutes and totally d 


lated industries is, we believe, singularly unpersua 


cert. denied 


37 FCC 1163 


rate essen- 


PELE: as stated 
carrier service 
ft connection 
intrastate com- 
bction 2(b) (1) 
rely at odds 
mtrary to the 
arriers' reliance 
ifferent regu- 


Sive. 
| 


A. The Courts And The Commission Have Consistently 


Rejected The Contention That The Locat 


tion Of A 


Carrier*s Physical Facilities Determines Whether 


The Service Is Inter-Or Intra-State. 


In Idaho Microwave, Inc. v. F.C.C., 122 U. 


S. App. D.C. 253, 


352 F.2d 729 (1965) this Court was faced with a claim identical to 
| 
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that made here, that because the physical facilities of the carrier 
were located in a single state, Section 2(b)(1) prevented the Com- 
mission from exercising jurisdiction under Title II of the Act. 


Because the briefs in this case so mischaracterize the Court's 


decision upholding 'the Commission's Title II jurisdiction, we think 


it useful to set forth exactly what the Court said on this point: 


Idaho Microwave insists that the condition imposed 
by the Commission on the use of its new Burley 
facility exceed its authority as limited by Section 
2(b) of the Act. It contends that, as a licensed 
common carrier providing service between points in 
Idaho only, it is specifically exempted from carrier 
regulation by the Commission by Section 2(b), which 
reads as follows: 


(b): Subject to the provisions of section 301 

of ithis title, nothing in this chapter shall be 
construed to apply or to give the Commission 
jurisdiction with respect to (1) charges, 
classifications, practices, services, facilities, 
or regulations for or in connection with intra- 
state communication service by wire or radio of 
any carrier * * #*. 


[1] Idaho Microwave's contention necessarily interprets 
Section 2 (b)(1) as though it read 


(b) Subject to the provisions of Section 301 of 
this title, nothing in this chapter shall be 
construed to apply or to give the Commission 
jurisdiction with respect to (1) charges, classi- 
fications, practices, services, facilities, or 
regulations of any carrier having physical 
facilities in only one state. 


This is vastly different from the actual wording of 
Section 2(b) (1), as we have seen. We think it clear 
that the ‘condition attached to the license by the 
Commission is not a regulation of the practices, 
services or facilities of Idaho Microwave "for or in 
connection with intrastate communication service.” 

The Burley facility is used as a link in the continuous 
transmission of television signals from Salt Lake City 
to Burley, Idaho; there is no interruption in the flow 
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of the signals as it is practically instantaneous. 
Thus though Idaho Microwave'’s physical facilities are 
located within Idaho, it performs an interstate com- 
munication service when it takes part in the trans- 
mission of signals from Utah to Idaho. Ward v. Northern 
Ohio Telephone Co., 300 F.2d 816 (6th Cir), cert. denied 
371 U.S. 820, 83 S. Cr. 37, 9 L. Ed. 2d 61) (1962). 122 
U.S. App. D. é. at 256, 352°F.2d at 732. 
It will not do to describe this holding as|involving “solely 
a Section 319 issue concerning the construction of ajradio facility,” 
(Bell's Br. p. 30) or the exercise of the Commission's radio licens- 
ing function (General's Br. pp. 23-24). The Commission has premised 
its action, among other things, on its conclusion that it had Title II 
(common carrier) jurisdiction because the service being rendered was 
interstate in nature, Idaho Microwave, Inc., 4 Pike & Fischer, R.R. 
159, 163 (1965); and this is the holding that was reviewed and affirmed 
in the language set forth above. It is perhaps true, that the condi- 
| 
tions imposed on Idaho Microwave could have been upheld as a reason- 
able exercise of the Commission's radio licensing power under Section 
| 
301, thus making it unnecessary to decide whether the common carrier 
services was interstate or not. But contrary to the|carriers’ read- 


| 
ing of the case, this is not what the Court did. Instead, quite 


properly in our view, it did just the opposite: it decided that 


| 

the carrier was "perform[ing] an interstate communications service,” 
| 

thus upholding the Commission's Title II jurisdiction and making it 


unnecessary to consider whether Title III would also| have supported 


the agency’s action. It was not the carriers’ use of microwave radio 
| 


that established the service as interstate but the fact that it was 
| 
"a link in the continuous transmission of television) signals.” 
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Idaho Microwave is not the only case where this question 
has been considered; In California Interstate Telephone Co. v. F.C.C., 
117 U.S. App. D.C. 255, 328 F.2d 556 (1964), the Court refused to hold 
that a facility being constructed by Western Union to provide service 
between Pasadena, California, and Goldstone, located in the same state, 
was engaged in intrastate commerce and therefore subject to state 
rather than federal’ common carrier regulation. Observing that the 
system was to be used primarily to provide a communications link 
between spacecraft and the Jet Propulsion Laboratories at Pasadena 
the Court concluded that foreign rather than intrastate communication 
was mete oe This result was reached even though the communications 
channel between the’ spacecraft and Goldstone was not furnished by the 
ee the Court giving controlling weight to the fact that the 
essential purpose of the Goldstone-Pasadena line was to provide ser- 
vice between the latter point and the spacecraft. 

Other decisions, both administrative and judicial, support 
the view that the location of the carrier's physical facilities within 
the confines of one state does not render the service beyond the Com- 
mission’s jurisdiction. See Ward v. Northern Ohio Telephone Co., 

300 F.2d 816 (C.A. 6, 1962), cert. denied, 371 U.S. 820; Pacific 
Teletronics, Inc., 4 Pike & Fischer, R.R. 2d 145 (1964); Capital 


City Telephone Co., 3 F.C.C. 189 (1936). These cases rely in 


27/ Section 3(f) of the Act defines foreign communication as "com- 
munication . . . from or to any place in the United States to or 
from a foreign country, or between a station in the United States 
and a mobile station located outside the United States." 

28/ See Western Union Telegraph Company, 25 Pike & Fischer, R-R. 855, 
859-860 (1963). 
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| 
particular on Section 202(b) of the Communications Act and we turn 


now to a discussion of this Section of the Act. 


B. Since The Service Rendered By The Carriers Is 
"Incidental To Radio Communication" It Falls 


Under The Jurisdiction Of The Commission 


Pursuant To Section 202(b) Of The Act. 


Section 202(b) provides that “service” when referred to in 
the Act includes "service in connection with the use of common carrier 
lines of communication . . . incidental to radio sonlamaceniten of 
any kind." In the Ward case, supra, the Sixth Circuit was confronted 
with a claim similar to that raised by the carriers here, that because 
its facilities were located in one state,the telephone company was 
not a carrier engaged in interstate commerce;and therefore the Court 
had no jurisdiction over the subject matter of a dispute between the 


carrier and a broadcast station with respect to service over lines 


connecting the broadcast studio to the transmitter site. Relying 


heavily on the Commission's Capital City decision, supra, the Court 
y Lapitat Vity me 


concluded: 
Where lines, therefore, are furnished for broadcast 
purposes to a radio station by a telephone company, 
the telephone company is engaged in interstate com- 
munication, and is in interstate commerce, subject 

to federal law, even where all the property of the 
company is located within a single state. "No 

state lines divide the radio waves, and national 
regulation is not only appropriate, but essential 

to the efficient use of radio facilities." |Federal 
Radio Commission v. Nelson Brothers Bond and Mortgage 
Company, 289 U.S. 266. Radio communication jis inter- 
state communication; and although all its facilities 
are located in one state, and although it is a con- 
necting carrier, a telephone company, required to 
furnish lines to a radio station, on reasonable 
request, is considered a common carrier engaged in 
interstate communication. Such a common carrier, 
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engaged in such interstate communications, is subject 
to the Federal Communications Act . 


The carriers (except Bell) and NARUC contend that Section 


202(b) has no applicability here. In essence they argue that in 
enacting the statute Congress was concerned only with carrier services 
to broadcasters and others actually engaged in the transmission of 
radio signals, and CATVs are neither. However, while this may well 
have been a major concern of Congress at the time, the statutory 
language encompasses considerably more, speaking in terms of charges 
or services “incidental to radio communication of any kind.” Radio 
communication is itself defined broadly as “the transmission by 
radio or writing, signs, signals, pictures, and sounds of all kinds, 
including all instrumentalities, facilities, apparatus, and services 
(among other things, the receipt, forwarding, and delivery of communi- 
cations) incidental to such transmission,” Section 3(b). While it is 
true that CATV systems are not themselves broadcasters, if the service 
being provided by the carriers in this case is not “incidental to 
radio communication” within the means of the Act it is hard to con- 
ceive what would be. Though rendered to a CATV system rather than to 
a broadcast station, the lines provided between the master antenna 
and the homes of the ‘CATV subscribers are from the standpoint of 
the statute no different than the studio-transmitter link considered 
by the Court in the Ward case, supra. 

Finally, all of the petitioners make the corollary argument 


that the Commission's assertion of jurisdiction is prohibited "tacking" 
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of intrastate upon interstate communications, relying chiefly upon 


Pennsylvania R. R. v. Public Utilities Commission, 298 U.S. 170 
| 
(1936). This case arose from an attempt by the Interstate Commerce 


Commission to regulate the intrastate carriage of coal hauled by a 


common carrier railroad. The railroad in question received the coal 
from a private interstate railroad owned by the originating coal 
company. After mining and moving coal by its own perce line between 
two points within Pennsylvania, the company transferred the coal to 
cars on its own railroad line which traveled along its private 
right-of-way, ultimately reaching the coal company’s, plant in 
Negley, Ohio. Thereafter, the coal was processed at} the Negley, 
Ohio, plant and loaded aboard a common carrier railroad line for 
delivery to Youngstown, Ohio. The Supreme Court, debiding that 


the activity of the common carrier by rail was beyond the regulatory 


power of the Interstate Commerce Commission, concluded that the 
interstate transportation by the owner could not be *tacked to the 
| 


intrastate transportation" by the carrier so as to bring its 


service under the jurisdiction of the I. C. C. 


Here, however, the Commission has not attempted to combine 
| 


interstate transportation by a nonregulated, noncommon earrier with 
the intrastate transportation of a common carrier. What is present 
is regulated interstate communication (television broadcasting) 
being carried on a regulated common carrier‘’s channel of communi- 
cation (telephone companies) for a regulated noncommon carrier 


(CATV operator). Since the signal is both in interstate commmication 
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and subject to the Commission's regulatory power both at its incep- 
tion and throughout, the sequence to its termination, then any 
attempt to regulate’ the channels of communication provided by the 
common carrier petitioners is not “tacking” but merely a natural 
consequence of providing a service to es pa already in the flow 


of interstate commerce or communication. 


In sum, the entire argument by NARUC and the carriers as 


to the nature of the service being rendered is based upon an 


unrealistic, mechanistic conceptional approach to electronic 
communication. It tiignores or disregards court decisions under 

the Communications Act and draws instead an anlogies to land 
transportation involving different problems and different statutory 
schemes. Here “the stream of communication is essentially uninterrupted 
and properly indivisible. To categorize respondents’ activities as 
intrastate would disregard the character of the television industry, 
and serve merely to prevent the national regulation that ‘is not only 
appropriate but essential to the efficient use of radio facilities.’ 
Federal Radio Commission v. Nelson Bros. Co., 289 U.S. 266, 279, 53 
S. Ct. 627, 634, 77 L. Ed. 1166." United States v. Southwestern 
Cable Co. , 392 U.S. at 169 (1968). That the CATV may depend on a 
carrier to distribute his signals rather than construct the lines 
himself does not change this activity from an interstate to an 


intrastate service. 


29/ See California Interstate Telephone Co. v. F,C.C., supra. 


. | 
| 
| 
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II. EXEMPTIONS FROM THE CERTIFICATION REQUIREMENT 
OF SECTION 214. APPLICABLE TO CERTAIN LINES WITHIN 
A_ SINGLE STATE, TO LOCAL, BRANCH AND TERMINAL 
LINES, AND TO TELEPHONE EXCHANGE SERVICE LINES 
DO _NOT ENCOMPASS FACILITIES FOR CATV CHANNEL SERVICE. 
Se eh eee 
Section 214 provides that certain "lines" !may be constructed 
| 
without obtaining a certificate of convenience and necessity from the 
Commission. These are described as "(1) a line within a single State 
| 
unless such line constitutes part of an interstate line, (2) local, 


branch, or terminal lines not exceeding ten miles in length or (3) 
| 


any line acquired under Section 221 or 222 of this Act." A “line” 


is defined in the Section as “any channel of communication established 
by the use of appropriate equipment, other than a channel of communi- 
cation established by the interconnection of two or more existing 
channels." The carriers contend that even assuming/the service they 
render is interstate, the lines required to provide the service are 
exempt from Section 214 under the above exceptions. | Their arguments 


| 
were considered in some detail by the Commission (R, 2864-2868) but 
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were rejected. With respect to the eemtent that the lines involved 
| 
are intrastate only the Commission concluded that given the definition 


of *line”™ as “any channel communication,” the carriers* view was too 


| 
narrow to be acceptable: 


. . . the definition of a line manifests a primary 
Congressional concern over the channel of ;communi- 
cation, rather than merely over the wires !and cables, 
i.e., the equipment used to establish the channel. 

- . . The broadeaster*s signal is an interstate 
channel of communication and the CATV channel 
distribution system which is a link in the trans- 
mission of the signal to the television set of the 
viewer is a part of that interstate channel. 

(R. 2864-2865.) | 
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Likewise the argument that CAIV channel distribution systems 
were “local, branch or terminal lines" within the meaning of the second 
exemptive clause of Section 214 was rejected. The Commission concluded 
that this exemption *is intended to apply to minor additions or improve- 
ments to existing facilities or services [where] the expenditure 
involved is ordinarily small" (R. 2866). And finally, the Commission 
refused to hold that: CATV channel service was a “telephone exchange 
service” within the meaning of Section 221(b) and therefore exempt 
from Section 214. This argument was found “inconsistent with the 
plain meaning” of the statute (R. 2868) since the service involved 
neither “intercommunication” nor “a telephone exchange”. We submit 
that each of these jndgments is reasonable and should not be disturbed 
by the Court. Philadelphia Television Broadcasters, Inc. v. F.C.C., 


supra. 


As “Part Of An Interstate Line™ Of Communications 
The Facilities Constructed To Provide CATV Channel 


Service Require A Certificate Of Convenience And 
Necessity From The Commission. 


The provisions of the Communications Act are applicable “to 
all interstate and foreign communication by wire or radio .. .” 
Section 2(a). And under Section 202(b), the Commission has been given 
regulatory jurisdiction over “services in connection with, the use of 


common carrier lines: of communication, whether derived from wire or 


radio facilities, . . . incidental to radio communication of any kind.” 


Likewise Section 301:specifies that the purpose of the Act is "to 


maintain the control; of the United States over all the channels of 
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interstate and foreign radio transmission; . - ." Construing its 
various provisions the Courts have recognized that the Act confers 
a broad, comprehensive regulatory power on the Commission. United 
States v. Southwestern Cable Co., et al., supra; National Broadcasting 
Co. v. United States, 319 U.S. 190, 219 (1943) ; F.C.C. v. Pottsville 
Broadcasting Co., 309 U.S. 134, 138 (1940). 
As we have shown (Point I, supra), the CATV channel service 
provided by the carriers is interstate in nature and/thus covered by 
the general provisions of the Act. In Section 214 Congress conferred 
upon the Commission supervisory control over construction by communi- 
cations common carriers in order to insure that such/| construction would 


not be inconsistent with the public interest; e.g-, not wasteful or 
unnecessary. Mackay Radio and Telegraph Company, 6 ERCECE 562 (1938). 
As the Supreme Court stated in construing and applying comparable 
language in the Interstate Commerce iNaye > Wns the| building of 
unnecessary lines involves a waste of SOEs and . . the burden 
of this waste may fall upon the public. . . “" Section 214 thus 


requires certification by the Commission for construction not only 


of interstate lines but of any line which is part of an interstate 


line, Southwestern Bell Telephone Co., 6 F.C.C. 529, 532 (1938), and 


defines a line as "any channel of communication established by the 
; | 


use of appropriate equipment". It would thus appear under the plain 


language of the Section that CATV channel service provided by the 


307 Texas & Pacific Railway 30/7 Texas & Pacific Railway Company v. Gulf, Colorado & Santa Fe 
Railway Company, 270 U.S. 266, 277 (1926). 


offs 
telephone companies is encompassed within its provisions. The 
broadcasters signal is an interstate channel of communications 
and therefore a "line." The CAIV channel distribution system is 
a link in that transmission and therefore "part of an interstate 
line.” 

The carriers argue, however, that the term "line" must 
mean a common carrier line and that here no extension of an inter- 
state common carrier line is involved. As they recognize (see e.g., 
Bell's brief, p. 36) this position rests to a considerable degree 


on arguments advanced elsewhere in their briefs in support of the 


proposition that their service is intrastate and therefore exempt 


from Commission jurisdiction under Section 2(b)(1). For the reasons 
given in Point I, supra, we think this position is not tenable. In 
addition, however, the carriers assert that the legislative history 
of the 1943 amendments to the Act, where the present definition of 
the term “line"™ was enacted, show that only a common carrier line 
was meant, so that it was improper for the Commission to regard 

the transmissions flowing from the broadcast station to the CATV 
antenna as a “channel, of communications" within the meaning of 
Section 214. 

In our view the legislative history does not require so 
narrow a reading of the statute. Above all it shows that Congress 
was mindful of the technological changes that were occurring in the 
communications field and was seeking to define a line in terms that 


would not inhibit the Commission in the future. For this reason it 


- 35 - 


expressly rejected the definition urged by the carriers which 


emphasized the physical facilities employed and focused instead on 
the function being performed, the transmission of inbeltigence 
Thus, as already noted, a line is defined as “any channel of 
communication...” 
The result the Commission reached is plainly in keeping 
with the unified scheme of regulation which the Act establishes. 


"The decisive factor in determining the applicability of Section 214,* 


the Commission stated, "is the character of the communication for 


which the construction is undertaken" (R. 2869). Broadcasters, CATV 
| 


| 
systems and carriers in interstate communications are subject to 
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Commission jurisdiction. And where a carrier constructs facilities 


to serve a CATV for the purpose of extending and distributing the 


signals of the broadcaster, it is plainly SOISEESSS ESS construction 


should fall within the regulatory ambit of the federal agency. The 


Commission’s opinion thus concluded (R. 2866): 


In our view, neither the provisions of the Act 
nor any judicial precedent called to our attention 
support the carriers’? contention that the "inter- 
state line,” i.e., the interstate channel of 
communication, referred to in Section 214 is limited 
to interstate common carrier lines; and pate per- 
suaded that Congress intended no such limitation. 

On the contrary, we conclude that cable facilities 
furnished by a telephone company for the purpose of 
transmitting television signals from the CATV tower 


| 
31/ See e.g., Hearings on S. 2445 before a subcommittee of the Committee 
on Interstate Commerce, U. S. Senate, 77th Cong., 2d| Sess., pp. 72-75, 
104, 117 (1942); Hearings on S. 2598 before a subcommittee of the Inter- 
state and Foreign Commerce Committee, House of Representatives, 77th 
Cong., 2d Sess. pp. 34, 53, 56, 77 (1942); Statement! of Commissioner 
Durr in Hearings on S. 2598 before a subcommittee of; the Interstate and 
Foreign Commerce Committee, House of Representatives, 77th Cong., 2d 
Sess., p. 184 (1942); 89 Cong. Rec. 1127 (1943) (remarks of Senator 
McFarland) . 
| 
| 
| 
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or headend to the premises of the CATV subscribers 
is part of an interstate channel of communication 
and consequently is not exempt from the certificate 
requirements of Section 214 by reason of the pro- 
visions of subdivision (a) (1). 


B. CATV Channel Distribution Service Is A Main Line 
Of Communication, Not A “Local, Branch, Or Terminal 


Line," And Accordingly Is Not Within The Statutory 
Exemption For Such Lines. 


Section 214(b) (2) exempts from the certification require- 
ment “local, branch or terminal lines" not exceeding ten miles in 


length. The carriers contend that if not excused from the certification 


requirements by reason of Section 214(a) (1), the CATV channel service 


facilities come within this exemption. This argument was rejected 

also by the Commission. “Essentially,” it found (R.. 2866-2867), 

"the exemption is intended to apply to minor additions or improvements 
to existing facilities or services, and the expenditure involved is 
ordinarily small." Thus, the building of a branch office, or construc- 
tion to improve the facilities of existing customers or to supply 
existing services to others similarly situated need not, in the 
Commission's view be certificated. Pointing out, however, that the 
required facilities here would necessitate considerable new construction 
and substantial outlays of funds and that the construction was to pro- 
vide “new customers with a type of service significantly different 

from that theretofore provided," the Commission concluded that “although 
each cable distribution system furnishes service only to a local CATV 
system, such construction does not . . . relate to the ‘local, branch, 


or terminal lines' but relates, instead, to 'main' communication lines 
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32/ 
which sould have been certificated." 


| 
We submit that this determination is in no sense unreason- 


able. In Texas & Pacific Railway Co. v. Gulf, Coloraiio & Santa Fe 
Railway Co., 270 U.S. 266 (1926), a case expressly relied on by the 
Commission, the Supreme Court, construing a Ate requirement in 

the Transportation Act of 1920, held that certification may be required 
"although the lines be short and although the character of the service 
contemplated be that commonly rendered to industries ie means of spurs 
and industrial tracks." The Court concluded: that exemption was directed 
to the construction or improvement of facilities “required by shippers 
already served by the carrier or to supply the facilities to others, 


who. being within the same territory and similarly situated are entitled 
33/| 
to Like service from the carrier," 270 U.S. at 278. _ |Here, as the 


32/ In view of this determination, the Commission found it unnecessary 
to detide whether the facilities involved are more than ten miles in 
length. It cited examples, however, showing that as much as 173 miles 
of new feeder and distribution cable have been used. | 
33/ Bell's reliance on legislative history to show that the 214(b) (2) 
‘exemption was intended to be broader is unpersuasive., In the passage 
relied on President White of Western Union suggested minor changes in 
order to secure an exemption, similar to that given the telephone com- 
panies under Section 221(b), to permit a telegraph office to establish 
a branch office without compliance with Section 214 eyen though the 
branch was not located in the same state, i.e.: 
"(W]e feel that it was not the intention of 

{of 214] to require a [telegraph] company to obtain 

such a certificate for addition of lines or! circuits 

between points when it then has a circuit line or 

circuit in use.” Hearings on S. 2910 before the 

Committee on Interstate Commerce, U.S. Senate, 73rd 

Cong., 2d Sess. (1934),pp. 1O4- 105. | 
As we show below, Section 221(b) has no applicability to this case and 
it seems clear that the language here has no relevance to service that 
is entirely new and different in character, as the Commission found the 
channel service offering to be. 
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Commission found, the facilities being constructed are for quite a 
different purpose. The carriers are not simply stringing additional 
telephone lines to improve service or to extend it to new customers 
in the area. What is involved is a movement by the carriers into 
an entirely new line of endeavor, involving large expenditures and 
resulting in a service offering not heretofore available. 

This is not, as Bell benignly asserts (Br. p. 47), a matter 
"which the state regulating body is peculiarly fitted to appreciate.” 
The service is plainly imbued with considerations that transcend state 
lines. In addition to those already discussed, the question of com- 
petitive impact is also a matter bearing on whether or not construc- 
tion should be allowed. It is not uncommon for a CATV system to be 
affiliated with a carrier through a parent-subsidiary arrangement or 
otherwise, and as the Commission found "the telephone company is in a 
position to preclude or to substantially delay an unaffiliated CATV 
system from commencing service and thereby eliminate competition. 
Furthermore, construction by a telephone company for an affiliated 
CATV operator calls’ for careful scrutiny on the part of the Commission 
in order to insure against wasteful duplication or unnecessary 
construction. Where such an affiliation exists, therefore, it is 
doubtful that any sufficient equitable basis ayicte for according 
permanent relief to the carrier, and we would be inclined to deny 


such relief absent a showing of specially meritorious circumstances 


requiring a contrary conclusion in the public interest" (R. 2871). 
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As the Supreme Court observed in Southwestern, supra, “The 
Act's provisions are explicitly applicable to 'all interstate and 
foreign communications by wire or radio. . .' The Commission's 
responsibilities are no more narrow: .. . [It] was expected to 


| 
serve as that 'single Government agency' with'unified| jurisdiction’ 


> 


and 'regulatory authority over all forms of electrical communication 
| 

whether by telephone, telegraph, cable, or radio.' It was for this 
| 
| 

purpose given ‘broad authority’.” 392 U.S. at 167-168) (footnotes 


omitted.) The Act's terms, purposes, and history all/ indicate that 


Congress "formulated a unified and comprehensive regulatory system 
for the industry." F.C.C. v. Pottsville Seater etiea| Ga. 309 U.S. 
134,137 (1940). In light of this broad mandate it was clearly not 
unreasonable for the Commission to conclude that the ae of the 
service being rendered by the carriers fell outside the scope of 

the "local, branch or terminal" exemption of Section 214(b) (2) and 
that regulation, including certification for new construction, should 
be exercised at the national level. 


C. Section 221(b) Exempting Telephone Exchange Service 
The Commission's Jurisdiction Has No Applicabilit 


to This Proceeding Since There Is No Intercommunication 
And_ No Telephone Exchange Involved. 


| 
Section 221(b) of the Communications Act, as amended, provides 
| 


that the Commission shall not have jurisdiction over "telephone exchange 

service . . . even though a portion of such exchange sere constitutes 

interstate or foreign communication, in any case where such matters are 
| 

subject to regulation by a State commission or by local governmental 


authority.” 
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Section 3(r) of the Act defines "telephone exchange service” 
as “service within a telephone exchange, or within a connecting 
system of teleph: ne} exchanges within the same exchange area operated 
to furnish to subscribers intercommunicating service of the character 
ordinarily furnished by a single exchange and which is covered by 
the exchange service charge.” NARUC attempts to reconstruct this 
language to encompass common carrier CATV channel service facilities, 
thus bringing it within the third exemption specified in Section 214. 

A fair reading of Section 221(b) and Section 3(r) demon- 
strates petitioner's contention to be untenable. The dispositive 
issue is whether the channel service is a “telephone exchange service.” 
Quite clearly it isnot. The key definitional words in Section 3(r) 
are that a “telephone exchange service” is one which provides “inter- 
communicating service” of the same character “ordinarily furnished 
by a single exchange," which is covered by the “exchange service 
charge." Besides the obvious fact that the statutes on their face 
demonstrate a Congressional intention to deal with telephone service, 
any attempt to equate on a technological basis common carrier CATV 
channel service with telephone exchange service is inapposite. For 
example, “intercommunication"” is two-way communication, not the 
one-way transmission of signals involved in CATV. Furthermore, as 
the Commission stated (R. 2868) CATV channel service does not require 


an exchange, does not go through an exchange, and is totally unrelated 


to the "exchange service charge." Therefore, we submit Sections 221(b) 


and 3(r) of the Act) cannot be manipulated to avoid the requirements of 


Section 214. 
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III. 


THE EXEMPTION FROM COMMISSION JURISDICTION WHICH 


CONGRESS HAS CONFERRED IN THE CASE OF “(CONNECTING 
CARRIERS" DOES NOT PRECLUDE THE COMMISSION FROM 
EXERCISING JURISDICTION OVER THOSE CARRIERS 


ENGAGED _IN PROVIDING CATV CHANNEL DISTRIBUTION 
SERVICES; AS IN THE CASE OF THE FULLY SUBJECT 


CARRIERS, THEY ACT AS A LINK IN THE INT. 
TRANSMISSION OF TELEVISION SIGNALS FROM 
BROADCASTER TO THE VIEWER. 


Certain of the carriers involved in this li 


heretofore have been classified as “connecting carrie 


the meaning of Section 2(b) (2) of the Communications Act. 


carriers contend that pursuant to 2(b) (2), Section 21 
inapplicable to them, even though it might be found a 
to the "fully subject"carriers. Their arguments for 
essentially these. First, they contend that the plai 


the statute indicates that those carriers participati 


ERSTATE 
| THE 


tigation 
| 3a 
rs” 


within 
These 
(a) is 
pplicable 
exemption are 


n language of 


ng in the 


transmission of interstate communication solely by physical 


connection of their facilities with those of a second 


and unaffected carrier are subject only to Sections 2 


Communications Act and not Section 214. 


(1936), is binding, has been relied upon, and now can 


34/ The petitioners claiming "connecting carrier” st 
General Telephone Company of Pennsylvania; 


following: 
Telephone Company of California; United Telephone Com 
Pennsylvania; United Telephone Company of Kansas, Inc 
United Telephone Company; United Telephone Company of 
United Telephone Company of Iowa; 
of the Carolinas. 


Secondly, th 


the Commission’s decision in Capital City Telephone Co 


hot be overruled. 


unrelated 


01-205 of the 
| 


ey argue that 


"> 


| 

| 
tus are the 
General 

any of 

-3 Columbia- 
Arkansas; 


and United Telephone Company 


3 F.C.C. 189 
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At the outset we wish to emphasize that the Commission 


did not decide that’ the “connecting carriers" lost their status as 


such for all purposes, thereby subjecting them to all provisions of 
the Act. The Commission decided only that the CATV channel service 
provided by the connecting carriers is not immune to 2147s require- 
ment by virtue of Section 2(b)(2) (R. 2869). 

This result, we think, is unassailable. Section 2(b) (2) 
provides that "any carrier engaged in interstate or foreign communica- 
tion solely through physical connection with the facilities of 
another carrier" is not subject to the Act. But the carriers in 
this case do not engage in interstate communication “solely” 
through their connection with other carriers. As we have shown 
they engage in interstate communication by virtue of the fact that 
they provide facilities for the carriage of television programs, 
thereby providing a link in the transmission of what is plainly 
an interstate channel of communication; no physical connection with 
other carriers is involved. 

The plain purpose of Section 2(b) (2) was to preserve State 
jurisdiction over the primarily local telephone facilities of 
independent telephone companies. When the Communications Act was 
enacted in 1934, Congress was concerned that the telephone might be 
considered an instrumentality of interstate communication merely 
because of the circumstance that every telephone can be connected 
with a toll line for interstate calls. Since the interstate calls 
of the independent |telephone companies were such a small part of 


their business as to be merely incidental, Congress provided that 


— fis = 
local independent telephone companies should remain under State 
regulation because they were essentially local and also to avoid 
an eer burden to the Commission and the small independent 


companies. But there is no indication that Congress intended 


that a carrier could engage in interstate communication service by 


means other than through such physical connection and yet remain for 
36/ 
all purposes a “connecting carrier.” This, hawever, is the 


5 | 
position espoused by the carriers. | 
| 


‘In support of their view the carriers rely |chiefly on 


Capital City Telephone Company, supra, a thirty-two year old case, 


in which the Commission held that a connecting Carricn providing 


wireline facilities to a radio station was subject tg the provisions 
37/ 
of Section 202(b). The decision went on to state that ™the 


| 
35/ See, e.g., 78 Cong. Rec. 8846-8847; Hearings on S. 2910 before 
the Senate Commerce Committee, 73rd Cong., 2d Sess. pp. 138-139, 
153-154, 201; Hearings on H.R. 8301 before the House |Commerce 
Committee, 73rd Cong., 2d Sess. pp. 70-74, 132, 135-136, 169-170, 
239-241, 248, 254 (particularly pp. 239-241); H.R. Rept. No. 1918, 


73rd Cong., 2d Sess., pp. 2, 45; 78 Cong. Rec. 10313, 10912. 
36/ On the contrary House of Representatives Report ‘No. 1850, 
73d Congress, 2d Session, To Accompany S$. 3285, in referring to 
Section 2(b) of the Act as enacted into the Communications Act of 
1934, contains the following statement (page 2): 
The Senate bill includes an amendment adopted on 
the floor of the Senate exempting carriers engaged 
in interstate or foreign communication solely 
through physical connection with the facilities of 
a nonaffiliated carrier. The amendment retains 
this provision except that it makes such carriers 
subject to sections 201 and 205, providing |for 
regulation of charges and prohibiting discrimination. 
Such carriers will not, however, be required to file 
schedules of charges. 


37/ This holding has been discussed under Point I, sone 
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furnishing of such services does not change the status of a carrier 
which would otherwise be classified as a connecting carrier.” 
3 F.c.c. at 196. In the proceeding below the Commission*s Common 


Carrier Bureau urged the agency to reevaluate this portion of the 


Capital City decision (R. 2355-2357), contending that it was 


contrary to the language of the statute and unsupported by its 
legislative history. Additionally, the Bureau pointed to the changes 
that have taken place in all categories of communications and in the 
relationship of broadcasting and radio communications to various 
common carrier services. After considering the views of all parties 
to the proceeding the Commission concluded that carriers heretofore 
classified as "connecting" which engage in providing CATV channel 
service could not claim an exemption from Section 214 certification 
for construction of the requisite facilities. Its opinion states 

(R. 2869): 


. . . [t]he decisive factor in determining the 
applicability of Section 214 is the character of the 
communication for which the construction is undertaken, 
rather than the classification of the carrier as a 
connecting carrier. Thus, in Ward v. Northern Ohio 
Telephone Co., 300 F.2d 816 (CA 6, 1962), cert. denied 
371 US 820, the Court held that a telephone company 
which had been classified as a connecting carrier 
is engaged in interstate communication, and is in 
interstate commerce, “in so far as the furnishing, 
or the obligation to furnish wires for broadcast 
purposes” is concerned. No significant distinction 
exists between wire service to a broadcast station 
and wire service to a CATV since both are, as 
heretofore stated, links in the interstate transmission 
of television signals and are “incidental to radio 
communication.* 
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| 
Though the carriers appear to contend that ithe Commission 

was estopped from doing so, it is well settled that an agency may 


| 
correct a ruling of law which appears on subsequent examination to 


be erroneous. U.S. v. Southwestern Cable Co., suprd. Carter 


Mountain Transmission Corp. v. F,C.C.,116 U.S. App. D.C. 93, 
321 F.2d 359, cert. den. 375 U.S. 951; Phillips Petroleum Co. v. 
Wisconsin, 347 U.S. 672; United Gas Improvement Co. v. Continental 
Oil Co., 381 U.S. 392, eqns = Indeed, in United Gas Improvement, 
the authority of the Power Commission over gas leases for resale in 
interstate commerce was upheld, notwithstanding the pee that the 
agency had initially concluded in the same proceeding that it lacked 
jurisdiction and then reversed itself on remand (on another ground) 
from a court of appeals decision which assumed a lack of authority, 
Public Service Commission of New York v. Federal Power Commission, 
287 F.2d 143 (C.A.D.C. 1960). | 
The real issue is thus whether the Commission's present 


| 
interpretation of the statute is, all things considered, a reasonable 


one. We submit that it is. Unlike the holding in Capital City, the 
decision here is in complete accord with the language of the statute; 
it does no violence to the intent of Congress as demonstrated by the 


legislative history; and it comports with the overall statutory scheme 


38/ See also American Trucking Associations, Inc., et al. v. 
Atchison T.S.&F. Ry Co., 387 U.S. 397 (1967); FIC v. Dean Foods Co., 


384. U.S. 597, 608-611 (1966); Calbeck v. Travellers Ins. Co., 
370 U.S. 114, 127 n. 15 (1962); Automobile Club of Mi chigan v. 
Commissioner, 353 U.S. 180, 183 (1957). 
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whereby the regulation of interstate communication service is 
delegated to the Commission. The “connecting carrier” exemption 


should, we think, be construed narrowly. It was intended to meet 


a specific problem having no relationship whatever to the kind of 


service being considered here. There is no reason why these 
earriers, like the others engaging in this service, should not be 
fully subject to the Act insofar as the rendition of that service 


is concerned. 
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IV. BOTH THE REMEDY APPLIED BY THE COMMISS 
CEASE AND DESIST ORDERS, AND THE PROCE 


WHICH PRECEDED THEIR ISSUANCE COMPORT FU. 
WITH THE COMMUNICATIONS ACT. 


The Commission's Authority Under Section 312 
To Issue Cease and Desist Orders For Falilure To 
Observe Any Provision Of The Act Includes The 


Power To Restrain Violations Of Section! 214(a). 


Bell and United dispute the power of the Commission to 


issue cease and desist orders under Section 312(b) of| the Communi- 


cations Act of 1934. Their chief argument is that the exclusive 


remedy for a violation of Section 214(a) is a suit for injunction 
| 


under Section 214(c). Petitioners attempt to support! this argument 
by analogizing Section 214 to Sections 1(18)-(22) of the Interstate 
Commerce Act. We submit that petitioners’ argument is nothing more 
than the already well discredited "dichotomy" argument , expressly 


rejected by the Supreme Court in United States v. Southwestern Cable 


Co., 392 U.S. 157 (1968) when it said at page 172: 


". . . Respondents (Southwestern. Cable) emphasize 
that the Commission does not contend either that 

CATV systems are common carriers, and thus within 
Subtitle II of the Act, or that they are broadcasters, 
and thus within Subtitle III. They conclude that 
CATV, with certain of the characteristics both of 
broadcasting and of common carriers, but with all of 
the characteristics of neither, eludes altogether 

the Act's grasp. 

‘We cannot construe the Act so restrictively. Nothing 
in the language of §152(a), in the surrounding language, 
or in the Act's history or purposes limits [the Commis- 
sion's authority to those activities and forms of 
communication that are specifically described by the 
Act's other provisions." 39/ 


39/ See also Carter Mountain Transmission Co. v. F.C 
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In an earlier but very similar case, Buckeye Cablevision, 


Ine. v. F.C.C., ‘U.S. App. D.C. , 387 F.2d 220 (1967), this 


Court considered the Commission's power to issue cease and desist 
orders in a situation converse to what is presented by the instant 
case. Buckeye argued that since the Commission's assertion of 
jurisdiction was based on Title III of the Act, which governs radio 
licensing, then the Commission may reach under Section 312 only 
broadcasters and other holders of radio licenses. Since Buckeye 


did not employ radio frequencies to distribute signals, relying 


upon Regents of the University of Georgia v. Carroll, 338 U.S. 586 


(1950), it contended that it was immune to a Commission cease and 
desist order. This Court rejected this argument as “misplaced,” 
and went on to state: 


"In Carroll, the Supreme Court held that the 
Commission's duty to effectuate the public 
interest requirements of Subchapter III 
*centered' around its licensing power, which 
does not encompass abridgment of contracts 
between licensees and third parties. But the 
Court's view of this limitation was based 
largely on the agency's lack of authority at 
that time! to issue cease and desist orders, 
against licensees or anyone else, to prevent 
violations of the Act. Subsequently Congress 
conferred such authority [47 U.S.C. §312(b) 
(1964)] , which correspondingly expanded the 
Commission's power to protect the regulatory 
scheme. . nk 


It is this “power to protect the regulatory scheme," which 


is the thrust of the statute and the court decisions construing the 
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Act, that petitioners ignore. If as in Buckeye a Section 312(b) 


cease and desist order may be entered against one who is neither 

a radio licensee nor a common carrier than plainly it is applicable 

to the carriers here. 
Reliance on provisions of the Interstate Commerce Act 

and the construction placed on them is plainly misplaced where 

the language of the statute is as clear and Re as it is 

here. Section 312(b) provides for the issuance of a |cease and 

desist order against "any person" failing to observe "any provision” 

| 


of the Act; and "person" is defined as "an individual, partnership, 


association, joint stock company, trust or corporation,” Section 


| 
3(i). Recently, in refusing to adapt a narrow construction of 


| 
Section 312(b), the Ninth Circuit observed, "We doubt that plainer 


language could be used. . . ." Valley Vision, Inc. v. F.C.C., 399 
40/ 


F.2d 39 (1968). Giving this language the only meaning it could 


reasonably have, it clearly applies to the carrier's Violation of 
> y | 


| 
Section 214(a). 
Bell argues nevertheless (Br. pp. 15-16) that Section 
312(b) cannot be construed as giving the Commission any more power 


to enforce Title II of the Act than that contained inj Section 205, 


| 
| 
and that a provision of the Interstate Commerce Act comparable to 


40/ While there would seem to be no need to resort to “egislative 
history to ascertain the meaning of this language, the bill giving 
the Commission cease and desist powers was described in the following 
terms by Congressman Wolverton, a sponsor of the billkt "The amended 
bill gives the Commission power to issue cease and desist orders... 
for violations of the Communications Act, Commission regulations, or 
treaties.” 98 Cong. Rec. 7397 (1952). 
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Section 205 was found not to support an attempt by the I.C.C. to 
enforce a statutory counterpart of Section 214. Bell's premise 
seems to us plainly erroneous, for as just shown, Section 312(b) 
applies to a violation of "any of the provisions of this Act,” 
whereas Section 205! relates only to "any charge, regulation, clas- 
ification, or practice;" that is, tariffs filed with the Commission 
under Section 204 (which uses exactly the same phraseology). In 
the cases relied ae the carriers the Court did not have before 
it a statutory provision comparable in any way to Section 312(b) 
and could properly hold, therefore, that the only remedy available 
to the I.C.C. where construction had been undertaken without a 
certificate of convenience and necessity was to seek a court injunc- 
tion. The Commission in this case is not similarly restricted. 

In this .conmnection it is significant that when Congress 
has wished to limit administrative sanctions to a particular class 
or to specific violations it has had no difficulty doing so. See 
e.g. Sections 364, 386 (forfeitures applicable to ships and ship's 
masters); Section 503(b)(1) (forfeitures applicable to licensees 
and permittees of broadcast stations); Section 519 (forfeitures 
applicable to radio stations other than broadcast stations) . 

And finally, nothing in the scheme of the Act as a whole 
establishes that an injunction is the exclusive remedy for enforcing 
the provisions of Section 214. On the contrary, instances are not 


uncommon in which alternative remedies are available. Thus, where 


4j/ Powell v. United States, 300 U.S. 276 (1937) and Texas and 
Pacific Ry. Co. v. Gulf C, & S. F. Ry. Co., 270 U.S. 266 (1926). 


= Sl 6 
violations of the Act are alleged, Section 40l(a) gives jurisdiction 


= : = = | > = 
to district courts to issue writs of mandamus to obtain compliance 


and, as we have seen, Section 312(b) empowers the Commission to 


issue cease and desist orders against similar violations. Under 
Section 312(a) (5) a license may be revoked by the Commission for 
failure to observe cease and desist orders and under |Section 401 (b) 

an injunction may be obtained in a district court. In short, injunc- 
tive relief is available not only to enforce Section 214 (a) but in 

a wide variety of situations where violations of the [Act or Commission 
orders have occurred. In the face of clear statutory provisions for 
administrative sanctions as well, it makes no sense to argue that a 


suit for an injunction is an exclusive remedy. 
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B. Arguments By United And General Regarding Alleged 
Lack Of Notice As To The Scope Of The Proceeding 
Were Not Raised Below And Are In Any Event 


Insubstantial. 

Several of the parties accuse the Commission of violating 
eertain procedural) requirements of the Administrative Procedure Act 
and Section 312 itself. These arguments were never made before the 
Commission, either in the course of the hearing or in a petition 
for reconsideration. Section soe of the Act makes clear that no 
issue of fact or law may be raised on appeal without first having 
been presented to the Commission, and accordingly these contentions 
are not properly before the Court. Florida Gulfcoast Broadcasters, 
inc. v. E.C.C., 122 U.S. App. D.C. 250, 352 F.2d 726 (1965); Spanish 
International Broadcasting Co. v. F.C.C., __ U.S. App. D.C. __, 385 
F.2d 615 (1967). The argument is in any event plainly insubstantial. 

United asserts that the Commission failed to issue a show 
cause order, thereby failing to give United an opportunity to show 
why a cease and desist order would not be in the public interest 
(United Br. p. 43). While the Commission did not issue a document 
formally designated as an order to show cause, the record is clear 
that actual notice; was given of the Commission's intention to issue 
cease and desist orders if violations of Section 214 were found. 


On March 29, 1967,: the Commission, responding to representations 


42/ Section 405 states in part: "The filing of a petition for re- 
hearing shall not be a condition precedent to judicial review of any 
such order, decision, report or acticn except where the party seeking 
such review . . . (2) relies on questions of fact or law upon . 
which the Commission, or designated authority within the Commission 
has been afforded mo opportunity to pass.” 
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made to it by General, reexamined the consolidated tariff proceedings 
and determined that the Section 214 issues involved jadjudication with- 
in the meaning of Section 2(d) of the Administrative Procedure Act, 

5 U.S.C. 551(6) (7) (1967). Accordingly, it severed this aspect of 
the proceeding from the broader rule making inquiry and conducted 
it in accordance with the requirements for adjudication specified 
in Section 409(c) of the Communications Act. As its reason for doing 
so the Commission stated that CATV complaints regarding alleged vio- 
lations of Section 214 were within the scope of the proceeding so 
that "in addition to determining the purely legal questions regarding 
the applicability of Section 214, the issues contemplate that the 
Commission may take specific remedial actions, including the issuance 
of cease and desist orders, against individual carriers on the basis 
of the evidence adduced." 7 F.C.C. 2d 571, 572 (1967). 

This order was issued two months before the commencement 
of the hearing and there was thus ample opportunity fOr United to 
demand a formal show cause order or to seek a bill of particulars. 


Its failure to do so can only mean that it did not consider itself 


prejudiced. Indeed the state of the record at that time, including 


its own pleadings, demonstrated that a central issue) in the case 
| 
was whether United's construction was in compliance with Section 


214. Its brief does not say what evidence it was| foreclosed 
| 

from submitting and, as noted above, it did not at ahy stage argue 
| 


to the Commission that the procedures employed were {mproper: 


43 See e.g.,6 F.C.C. 860, 865-866,where complaints filed by 
various CATV systems are listed. | 


= Gh = 
General, while emulating United's argument to a limited 
extent, ventures upon a somewhat different tack, taking exception 
with the Commission's orders concerning carriers who operate CATV 
systems themselves through subsidiaries. General claims no know- 
ledge of the Commission's intention prior to release of its deci- 
sion to invoke stricter compliance with requirements in the case 
of construction undertaken for subsidiaries which operate CATV 
systems. (General Br. pp. 48, 49.) To obtain review of this 
alleged error it was vital therefore that General seek reconsidera- 
tion so that the Commission might rule on the matter. See Albertson 
v. F.C.C., 100 U.S. App. D.C. 103, 243 F.2d 209 (1957), and cases 
cited supra. Having failed to do so it cannot raise the matter i 
Apart from this, however, it would seem plainly reasonable 
for the Commission, in fashioning its remedies, to draw a distinction 
between construction undertaken for a subsidiary corporation and 
for an independent system. For, as the Commission observed (R. 2871), 
"hy reason of its control over utility poles, or other advantages 
resulting from its status as an existing common carrier in the 
community, the telephone company is in a position to preclude or 
to substantially delay an unaffiliated CATV system from commencing’ 
service and thereby eliminate competition.” And finally, the Com- 
mission’s decision makes clear (R. 2874) that as to General, relief 
from the cease and desistsorder may be had in appropriate cases if 
a sufficient showing is made that the public interest would be served 


thereby. 


Gy This Court's decision in Deep South Broadcasting Co. v. F.C.C., 
120 U.S. App. D.C. 365, 347 F.2d 459; (1965) on which General relies 
makes plain that the procedural error alleged therein was clearly 
raised on several occasions before the Commission. 
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CONCLUSION 


For the foregoing reasons the Commission*s decision should 
| 


be affirmed. 


| 
Respectfully submiltted, 


EDWIN M. ZIMMERMAN, HENRY GELLER, 
Assistant Attorney General, General Counsel, 


HOWARD E. SHAPIRO, JOHN H. CONLIN, 
Attorney. Associate General Counsel . 


Department of Justice Federal Communications Commission 
Washington, D. C. 20530 Washington, D. Cl. 20554. 


December 13, 1968. 
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APPENDIX 


STATUTES 


Section 2(a) of the Communications Act of 1934, as amended (codified 

in 47 U.S.C. §152(a)): 
| 
The provisions of this Act shall apply to all interstate and 

foreign communication by wire or radio and all interstate and 
foreign transmission of energy by radio, which originates and/or 
is received within the United States, and to all peraons engaged 
within the United States in such communication or such transmission 
of energy by radio, and to the licensing and regulating of all radio 
stations as hereinafter provided; but it shall not apply to persons 
engaged in wire or radio communication or transmission in the Canal 
Zone, or to wire or radio communication or transmission wholly within 
the Canal Zone. | 


| 
Section 2(b) (2) of the Communications Act of 193H, as amended 
(codified in 47 U.S.C. §152(b) (2)): | 


(b) (2) Any carrier engaged in interstate or foreign communication 
solely through physical connection with the facilities of another 
carrier not directly or indirectly controlling or comtrolled by, or 
under direct or indirect common control with such carrier. 


| 
Section 3(a), (b), (e), (h), (i), (©), and (u) of |the Communications 
Act of 1934, as amended (codified in 47 U.S.C. 153(a), (b), (e), (h), 
(4), (), and (u)): | 
| 


(a) “Wire communication” or “communication by wire" means the 
transmission of writing, signs, signals, pictures, and sounds of all 
kinds by aid of wire, cable, or other like connection between the 
points of origin and reception of such transmission, |including all 
instrumentalities, facilities, apparatus, and services (among other 
things, the receipt, forwarding, and delivery of communications) 
incidental to such transmission. 


(b) "Radio communication" or “communication by radio" means the 
transmission by radio or writing, signs, signals, pictures, and 
sounds of all kinds, including all instrumentalities, facilities, 
apparatus, and services (among other things, the receipt, forwarding, 
and delivery of communications) incidental to such transmission. 


(e) “Interstate communication" or “interstate transmission" means 
communication or transmission (1) from any State, fee or 
possession of the United States (other than the Canal Zone), or the 
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District of Columbia, to any other State, Territory, or possession of 
the United States (other than the Canal Zone), or the District of Co- 
lumbia, (2) from or to the United States to or from the Canal Zone, 
insofar as such communication or transmission takes place within the 
United States, or (3) between points within the United States but 
through a foreign country; but shall not, with respect to the pro- 
visions of title II of this Act, include wire or radio communication 
between points in the same State, Territory, or p»xssession of the 
United States, or the District of Columbia, through any place outside 
thereof, if such communication is regulated by a State commission. 


(h) "Common carrier” or “carrier” means any person engaged as a 
common carrier for hire, in interstate or foreign communication by 
wire or radio or in interstate or foreign radio transmission of energy, 
except where reference is made to common carriers not subject to this 
Act; but a person engaged in radio broadcasting shall not, insofar as 
such person is so engaged, be deemed a common carrier. 


(i) "Person" includes an individual, partnership, association, joint- 
stock company, trust, or corporation. 


(x) "Telephone exchange service" means service within a telephone 
exchange, or within a connected system of telephone exchanges within 
the same exchange area operated to furnish to subscribers intercommuni- 
cating service of the character ordinarily furnished by a single 
exchange and which is covered by the exchange service charge. 


(u) “Connecting carrier" means a carrier described in clause (2), 
(3), or (4) of section 2(b). 


Section 202(b) of the Communications Act of 1934, as amended 
(codified in 47 U.S.C. 202(b)): 


(b) Charges or services, whenever referred to in this Act, include 
charges for, or services in connection with, the usc of common carrier 
lines of communication, whether derived from wire or radio facilities, 
in chain broadcasting or incidentel to radio communication of any kind. 


Section 214(a) and (c) of the Communications Act of 1934, as amended 
(codified in 47 U.S.C. 214(a) and (c)): 


(a) No carrier shall undertake the construction of a new line or of 
an extension of any line, or shall acquire or operate any line, or 
extension thereof, or shall engage in transmission over or by means of 
such additional or extended line, unless and until there shall first 
have been obtained from the Commission a certificate that the present 
or future public convenience and necessity ~equire or will require the 
the construction, or operation, or construction and operation of such 


| 
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additional or extended line: PROVIDED, That no such! certificate 
shall be required under this section for the construetion, acquisition, 
or operation of (1) a line within a single State unless such Line 
constitutes part of an interstate line, (2) local, branch, or terminal 
lines not exceeding ten miles in length, or (3) any line acquired 
under section 221 or 222 of this Act: PROVIDED FURTHER, That the 
Commission may, upon appropriate request being made, ; authorize temporary 
or emergency service, or the supplementing of existing facilities, 
without regard to the provisions of this section. No carrier shall 
discontinue, reduce, or impair service to a community, or part of a 
community, unless and until there shall first have been obtained from 
the Commission a certificate that neither the present nor future public 
convenience and necessity will be adversely affected|thereby; except 
that the Commission may, upon appropriate.request being made, authorize 
temporary or emergency discontinuance, reduction, or | impairment of 
service, or partial discontinuance, reduction, or impairment of service, 
without regard to the provisions of this section. As used in this 
section the term "line" means any channel of communication established 
by the use of appropriate equipment, other than a channel of communi- 
cation established by the interconnection of two or more existing 
channels: PROVIDED,HOWEVER, That nothing in this section shall be 
construed to require a certificate or other authorization from the 
Commission for any installation, replacement, or other changes in 
plant, operation, or equipment, other than new construction, which 
will not impair the adequacy or quality of service provided. 
| 

(c) The Commission shall have power to issue such |certificate as 
applied for, or to refuse to issue it, or to issue it for a portion 
or portions of a line, or extension thereof, or discontinuance, 
reduction, or impairment of service, described in the application, 
or for the partial exercise only of such right or privilege, and may 
attach to the issuance of the certificate such terms 'and conditions 
as in its judgment the public convenience and necessity may require. 
After issuance of such certificate, and not before, the carrier may, 
without securing approval other than such certificate, comply with 
the terms and conditions contained in or attached to jthe issuance 
of such certificate and proceed with the construction, extension, 
acquisition, operation, or discontinuance, reduction, or impairment 
of service covered thereby. Any construction, extension, acquisition, 
operation, discontinuance, reduction, or impairment of service contrary 
to the provisions of this section may be enjoined by any court of 
competent jurisdiction at the suit of the United States, the Commission, 
the State commission, any State affected, or any party in interest. 


Section 221(b) of the Communications Act of 1934, jas amended 
(codified in 47 U.S.C. 221(b)): 


| 
(b) Subject to the provisions of section 391, nothing in this Act 
shall be construed to apply, or to give the Commissidn jurisdiction, 
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with respect to charges, classifications, practices, services, 
facilities, or regulations for or in connection with wire, mobile, 
or point-to-point radio telephone exchange service, or any combina- 
tion thereof, even though a portion of such exchange service 
constitutes interstate or foreign communication, in any case where 
such matters are subject to regulation by a State commission or by 
local governmental authority. 


Section 312(b). (ce), (ad), and (e) of the Communications Act of 
1934, as amended (codified in 47 U.S.C. 312(b), (c), (d), and (e)): 


(b) Where any person (1) has failed to operate substantially as 
set forth in a licertse, (2) has violated or failed to observe any 
of the provisions of this Act, or section 1304, 1343, or 1464 of 
title 18 of the United States Code, or (3) has violated or failed 
to observe any rule or regulation of the Commission authorized by 
this Act or by a treaty ratified by the United States, the Commis- 
sion may order such person to cease and desist from such action. 


(c) Before revoking a license or permit pursuant ‘to subsection 
(a), or issuing a cease and desist order pursuant to subsection (b), 
the Commission shall serve upon the licensee, permittee, or person 
involved an order to show cause why an order of revocation or a 
cease and desist order should not be issued. Any such order to show 
cause shall contain a statement of the matters with respect to which 
the Commission is inquiring and shall call upon said licensee, 
permittee, or person to appear before the Commission at a time and 
place stated in the order, but in no event less than thirty days 
after the receipt of such order, and give evidence upon the matter 
specified therein; except that where safety of life or property is 
involved, the Commission may provide in the order for a shorter 
period. If after hearing, or a waiver thereof, the Commission 
determines that an order of revocation or a cease and desist order 
should issue, it shall issue such order, which shall include a state- 
ment of the findings of the Commission and the grounds and reasons 
therefor and specify the effective date of the order. and shall cause 
the same to be served on said licensee, permittee, or person. 


(d) In any case where a hearing is conducted pursuant to the pro- 
visions of this section, both the burden of proceeding with the 
introduction of evidence and the burden of proof shall be upon the 
Commission. 


(e) The provisions of section 9f{b) of the Administrative Procedure 
Act which apply with respect to the institution of any proceeding for 
the revocation of al license or permit shall apply also with respect 
to the institution, under this section, of any proceeding for the 
issuance of a cease and desist order. 


Sa 


Section 402(b) (7) of the Communications Act of 1934, as amended 
(codified in 47 U.S.C. 402(b) (7)): 


(b) (7) By any person upon whom an order to cease and desist has 
been served under section 312 of this Act. 


COMMISSION RULES 


Section 74.1101(a) of the Rules and Regulations of the Federal 
Communications Commission (47 CFR 74.1101 (a)): 


(a) Community Antenna Television System. The term “community 
antenna television system" ("CATV system") means any | facility which, 
in whole or in part, receives directly or indirectly iover the air and 
amplifies or otherwise modifies the signals transmitting programs 
broadcast by one or more television stations and distributes such 
Signals by wire or cable to subscribing members of the public who 
pay for such service, but such term shall not include (1) any such 
facility which serves fewer than 50 subscribers, or (2) any such 
facility which serves only the residents of one or more apartment 
dwellings under common ownership, control, or management , and 
commercial establishments located on the premises of | ;such an apartment 


house. 
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INTRODUCTION * 


The argument of the Government and the CATV inter- 
venors is essentially that this Court should affirm the Com- 
mission’s decision because of the Commission’s ‘‘broad, 
comprehensive’’ power to deal with radio communication.” 
They rely on sections of the Act? and cases* pertaining to 
the Commission’s jurisdiction over broadcasters and others 
engaged in broadcast-related activities, like CATV oper- 
ators, to sustain the decision. 


The nature of this argument makes it appropriate to 
reiterate that this case concerns solely the correct con- 
struction of provisions of the Communications Act that 
limit the Commission’s jurisdiction over communications 
common earriers. The invalidation of the Commission’s 
order would not, therefore, in any way affect its jurisdic- 
tion with respect to broadcasters, CATV operators or any- 
one else engaged in radio communication. 


* The carriers which are appellants and petitioners in this proceeding, the 
American Telephone & Telegraph Company and the Associated Bell System 
Companies, the General System Companies, and the United Telephone Com- 
panies, join in this consolidated reply brief pursuant to Rule 28(i) of the 
Federal Rules of Appellate Procedure. The National Association of Regula- 
tory Utility Commissioners does not join in this brief. 


1Gov. Br. at 33. Appellee-Respondents, the United States and the Federal 
Communications Commission, who have filed a consolidated brief will herein- 
after be referred to collectively as ‘‘The Government,’’ and their brief will 
be cited as ‘‘Gov. Br.’’” 


The National Cable Television Association and certain other intervenors 
who have filed a consolidated brief will hereinafter be referred to as ‘‘the 
CATV intervenors’’ and their brief will be cited as ‘‘I. Br.’’ 


2Sections 2(a) and 301 of the Communications Act of 1934, 47 U.S.C. 
§§ 152(a) and 301. 


3 United States v. Southwestern Cable Co., 392 U.S. 157 (1968); National 
Broadcasting Co. v. United States, 319 U.S. 190 (1943); FCC v. Pottsville 
Broadcasting Co., 309 U.S. 134 (1940); Federal Radio Comm’n v. Nelson 
Bros. Bond & Mortgage Co., 289 U.S. 266 (1933). 
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I. THE CARRIERS PROVIDE AN “INTRASTATE COMMUNICA- 
TION SERVICE” WITHIN THE MEANING OF SECTION 2(b)(1) 
AND THEREFORE THE LINES USED TO PROVIDE THIS SERV- 
ICE ARE NOT SUBJECT TO SECTION 214. 

The Commission erroneously dealt with the question 
whether the common carrier service here at issue is an 
‘intrastate communication service’? within the meaning of 
Section 2(b)(1). It assumed that the service and the lines 
used to provide it are not exempted from the Commission’s 
jurisdiction under that section because the communications 
carried by the lines are interstate in character and thus the 
lines provide a ‘‘link in the relay of television signals.’’ 
(R. 2863, 1 13). But in so assuming, the Commission failed 
to explain why the service here in question—which is pro- 
vided solely within single states—is not an intrastate com- 
mon carrier service. 


By failing to deal with the character of the common 
carrier service at issue, the Commission manifested the 
same ‘‘confusion of thought’’ discussed in Pennsylvania 
RR. v. Public Utilities Commission, 298 U.S. 170 (1936). 
In that case, like the present one, it was argued that a 
common carrier service was subject to federal regulation 
as an interstate service because the goods transported by 
the carrier consisted of articles moving in interstate com- 
merce. The Court rejected that contention and held that 
the character of a common carrier service could not be 
determined solely by the origin of the goods carried, but 
rather required a consideration of the carriage actually 
performed by the carrier. The relevant activities of the 
carrier in Public Utilities Commission were conducted 
solely within a single state, although the goods received by 
it had moved across state lines via private carriage. The 
carrier service there in question was held to be an “‘intra- 
state service’’ and was therefore not subject to the juris- 
diction of the ICC. 298 U.S. at 173. 


The decision in Public Utilities Commission is applicable 
here. For like the rail carrier in that case, the communica- 
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tions carriers’ services are provided wholely within single 
states and there is no common carriage across state lines. 


The Government’s attempts to distinguish the Public 
Utilities Commission case are unconvincing. Nothing said 
in that case supports the conclusion that a different result 
would have been reached had the private carrier, which 
supplied the goods to the common carrier, been subject to 
regulation by the ICC. Indeed, in a subsequent reaffirma- 
tion of the Public Utilities Commission doctrine, Pennsyl- 
vania R.R. v. United States, 242 FP. Supp. 890 (E.D. Pa. 
1965), aff’d, 382 U.S. 368, 372 (1966), the private motor 
carriers supplying the goods to the intrastate common car- 
riers were, in fact, subject in certain respects to ICC regu- 
lation. 


The contention that decisions involving motor and rail 
carriage are not applicable in the present litigation because 
there is an ‘‘instantaneous’’ flow of signals from broad- 
casters to CATV subscribers overlooks the fact that the 
common carrier provisions of the Communications Act 
were taken directly from the Interstate Commerce Act. 
Such a contention also assumes that the Public Utilities 
Commission case can be explained by the discontinuity in 
the transportation there that arose out of the transfer of 
goods between the private and the common carrier. But 
the Court expressly disclaimed reliance upon any such 
discontinuity as a basis for that decision: 

‘‘We have found it unnecessary to consider in the 
disposition of the case whether the treatment of the 
coal at Negley would break the continuity of the move- 


ment from the mines, even if interstate transportation 
would otherwise exist.’? 298 U.S. at 177. 


In addition to contending that the Public Utilities Com- 
mission decision is distinguishable, the Government and 


4Son. Rep. No. 781, Committee on Interstate Commerce, 73d Cong., 2d 
Sess, 2-5 (1934), Indeed, prior to the Communications Act of 1934, the ICC 
exercised jurisdiction over communications common carriers. 41 Stat. 474 
(1920). 


6 


the CATV intervenors, like the Commission below, rely 
upon five decisions to support their contention that the 
service here in question is interstate. Those decisions, 
when properly understood, provide no support for this 
contention. 


In none of those cases was the court or the Commission 
faced with and required to consider the carriers’ conten- 
tion here that common carrier service within a single state 
does not lose its status as an intrastate service merely be- 
cause it is used to transmit interstate communications. 
Consequently, in four of those cases there were findings 
only that the carriers transmitted interstate communica- 
tions and there were no specific findings or statements that 
the carriers involved were engaged in performing an inter- 
state common carrier service.” In their initial briefs the 
carriers have previously distinguished the fifth case—Idaho 
Microwave, Inc. v. FCC, 122 U.S. App. D.C. 253, 352 F.2d 
729 (1965)—and even the Government admits that: 


“It is perhaps true, that the conditions imposed on 
Idaho Microwave could have been upheld as a reason- 
able exercise of the Commission’s radio licensing 
power under section 301, thus making it unnecessary 
to decide whether the common carrier services was 
[sic] interstate or not.”? Gov. Br. at 25. 


The carriers submit that in view of this concession by the 
Government and the manifest inconsistency between Idaho 
Microwave and the Public Utilities Commission case, this 
Court might now find it appropriate to disapprove as dictum 
the unnecessary discussion of Section 2(b) (1) in that case. 


There is an additional distinguishing feature highlight- 
ing the difference between the five cases relied upon by 
the Government and the case at bar. All five of those 


5 California Interstate Tel. Co. v. FCC, 117 U.S. App. D.C. 255, 328 F.2d 
556 (1964); Ward v. Northern Ohio Tel. Co., 300 F.2d 816 (6th Cir.), cert. 
denied, 371 U.S. 820 (1962) ; Pacific Telatronics, Inc., 37 F.C.C. 1163 (1964) ; 
Capital City Tel. Co., 3 F.C.C. 189 (1936). 
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cases involved the Commission’s Title III responsibility 
with respect to broadcasters and others engaged in radio 
transmission. Thus, in the first four cases, the provision 
of service to a radio transmitting antenna was at issue.® 
Idaho Microwave, the fifth case, involved an early applica- 
tion of the Commission’s non-duplication-of-signal policy 
to a common carrier to protect a TV broadcaster from 
harm by the CATV operator, who was the customer of the 
carrier. Accordingly, each of the cases can be understood 
as falling within the express limitation upon Section 2(b) 
(1)—‘‘Subject to the provisions of section 301 of this Act, 
nothing in this chapter shall be construed to apply or to 
give the Commission jurisdiction with respect to... intra- 
state communications service ... of any carrier.’??7 But 
in the present case the Commission did not even suggest 
that its Title III responsibilities were involved. Indeed, 
the only justification offered by the Commission for its as- 
sertion of jurisdiction under Section 214 was the traditional 
one concerning common carriers—the possibility of waste- 


ful and duplicative construction of facilities.® R. 2865, | 16. 
See also Gov. Br. at 33. 


6 See supra at 6 n. 5. 


7Section 301 is the general purpose section pertaining to all aspects of 
Title III of the Act. 


Compare United States v. Southwestern Cable Co., supra, at 178, where the 
Supreme Court affirmed the Commission’s regulation of CATV operators under 
Section 2(a) only insofar as it was ancillary to the Commission’s responsibili- 
ties under Title III. 


8 Both CATV intervenors and intervenor City of New York argue that 
characterizing the service here as interstate, although possibly preempting 
local agencies of jurisdiction, will actually foster local regulation. The 
position that local control of business operations is properly implemented by 
a federal agency sitting in Washington rather than by local agencies is so 
remarkable that nothing needs to be said to answer it. Compare TV Pix, Ine. 
v. Taylor, — F. Supp. —, Civ. No. 1814 (D. Nev., Dec. 2, 1968): 

“<[T]Jhe subjects of regulation contemplated by the Nevada statute, i.e., 
the quality of and the rates and charges for community antenna service 

- are subjects which lend themselves naturally to local control and 
supervision.’’ Slip. Op. at 8. 
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Il. SECTION 202(b) DOES NOT ENLARGE THE COMMISSION'S 
JURISDICTION TO ALLOW iT TO REGULATE THE COM- 
MON CARRIER LINES HERE AT ISSUE. 

In relying upon Section 202(b) to support the conten- 
tion that the services here in question are interstate com- 
munications services, the Government has elevated a make- 
weight argument relegated to a footnote in the opinion 
below (R. 2862, n. 16) into a keystone of its argument here. 
Moreover, it misinterprets the language of Section 202(b) 
in arguing that the communications service furnished by 
the carriers to CATV operators is ‘‘incidental to radio 
communication of any kind’’ within the meaning of that 
section. The carriers have previously demonstrated the 
inapplicability of Section 202(b), and nothing in the Gov- 
ernment’s brief refutes that demonstration. 


In the first place, common carrier services provided to 
CATV operators are not ‘‘incidental’’ to radio communica- 
tions because no radio transmission is dependent upon 
such service. The Supreme Court’s recent decision in 
Fortnightly Corp. v. United Artists Television, Inc., 392 
U-S. 390 (1968), is instructive on this point. That case 
held that CATV systems are not subject to the copyright 
laws since they are merely passive receivers of broadcast 
intelligence and are not, like broadcasters, active trans- 
mitters of such intelligence. The Government’s argument, 
Gov. Br. at 28, that the lines here at issue are no different 
than lines used to provide a studio-transmitter link ignores 
this distinction between radio transmitters and CATV 
systems.°® 


Secondly, Section 202(b) is not applicable in this case 
since it applies only to ‘‘charges or services’’ and not to 


9 By the same token, the Government’s reliance upon Capital City Tel. Co., 
3 F.C.C. 189 (1936); Pacific Telatronics, Inc., 37 F.C.C. 1163 (1964); and 
Ward v. Northern Ohio Tel. Co., 300 F.2d 816 (6th Cir.), cert. denied, 371 
U.S. 820 (1962), is misplaced. All three of those cases involved the Com- 
mission’s jurisdiction over a common carrier that provided service to a 
broadcaster’s antenna. 
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the ‘‘facilities’’—z.e., common carrier lines—that are here 
at issue.’° The Government simply ignores this difficulty. 
The CATV intervenors use a different tactic. They con- 
tend that the term ‘‘service’? must comprehend ‘‘facili- 
ties’’ since ‘‘to interpret the word ‘service’ so as to ex- 
clude ‘facilities’ would deprive the word ‘service’ of any 
substantial meaning in the context of this case.”? I. Br. 
at 19. This assertion is a classic example of a circular 
argument that attempts to justify its conclusion by reliance 
upon the conclusion sought to be established. 


Il. THE COMMISSION HAS NO JURISDICTION OVER THE COM- 
MON CARRIER LINES HERE AT ISSUE SINCE THEY ARE 
NOT PARTS OF “INTERSTATE” COMMON CARRIER LINES 
WITHIN THE MEANING OF SECTION 214(a). 


It is undisputed that the common earrier lines used to 
furnish service to CATV systems are located within single 
states (in all instances except one) and are not connected 


with other common carrier lines. Confronted with these 
facts, the Commission was forced into a strained interpre- 


tation of Section 214(a)(1) to hold that the common ecar- 
rier lines were merely portions of ‘‘interstate lines’? which 
consist for the most part of non-common carrier broadcast 
signals, 


But Section 214(a) is concerned solely with common car- 
rier lines. That section, like Section 1(18) of the Inter- 
state Commerce Act upon which it was modeled, does not 
require the certification of a line built by a common car- 
rier for its private use or for the private use of others. 


10 Congress in drafting the Communications Act carefully distinguished 
between ‘‘service’’ and ‘‘facilities.”? For example, in Section 2(b)(1) it 
referred to ‘‘charges, classifications, practices, services, facilities, or regula- 
tions for or in connection with intrastate communications service.?? (Em- 
phasis supplied.) Section 202(a) similarly refers to ‘facilities’? or ‘ser- 
viees.’’? In Section 202(b) itself the distinction was again made between 
services and facilities—‘‘charges or services . . . include charges for or 
services in connection with the use of common carrier lines of communica- 
tion, whether derived from wire or radio facilities . . . .?? (Emphasis 
supplied.) 
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See New York Central R.R. v. Southern Ry., 226 F. Supp. 
463, 474-75 (N.D. Ill. 1964), af’d, 338 F.2d 667 (7th Cir.), 
cert. denied, 380 U.S. 954 (1965). Thus, the term 
‘line’? in the certification requirement provision of Sec- 
tion 214(a) means common carrier line, and well-settled 
principles of statutory construction dictate that the same 
term in Section 214(a) (1), which is an exemption from the 
certification requirement provision of Section 214(a), also 
means common carrier line. Thus, common carrier lines 
lying wholly within single states and not part of interstate 
common carrier lines are exempted from Section 214(a) 
by Section 214(a) (1). 


The Government rejected this logical reading of Section 
214(a) (1) and coneluded that an interstate broadcast signal 
and a common carrier line may be considered together in 
determining whether the common carrier line is part of 
an ‘‘interstate line’? not exempted by Section 214(a) (1). 
To support this reading of Section 214(a) (1), the Govern- 
ment invokes Sections 2(a), 202(b) and 301 of the Act. 
Gov. Br. at 32-33. These sections provide no support for 
the Government’s insistence that an intrastate common car- 
rier line is not covered by the exemption within Section 
214(a)(1) merely because it is used to carry a broadcast 
signal. 


Section 2(a) provides generally that ‘‘the provisions of 
the Act shall apply to all interstate and foreign communi- 
cations by wire or radio... .’’ ‘The provisions of the 
Act’? that are made applicable by Section 2(a) include a 
number, like Section 214(a) (1), that specifically limit the 
Commission’s jurisdiction over interstate communica- 
tions? The scope of those exemptions is defined by the 


11 In relying upon Section 2(a) the Government apparently assumes that 
the section evidences a broad statutory policy that all lines which carry inter- 
state communications are for that reason subject to the certification require- 
ments of Section 214(a). But other sections of the statute indisputably 
exempt from certification common carrier lines that are used to transmit 
interstate communication. Sections 2(b)(2), 214(a)(2) and 221(b). 
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language the Congress used in framing them and not by 
the language of Section 2(a). 


The Government does not attempt to articulate any pre- 
cise relationship between Section 202(b) and its contention 
that the words ‘‘part of an interstate line’’ in Section 214 
(a)(1) encompass non-common carrier lines. Indeed, the 
operative terms of Section 202(b)—‘‘charges or services’’ 
—are not found in Section 214(a)(1). See supra at 8-9. 


The Government’s reference to Section 301 similarly 
does not advance its argument with respect to Section 214 
(a)(1). Gov. Br. at 32-33. Section 301 is directed solely 
to the Commission’s regulatory responsibilities over broad- 
casting and other radio transmission, matters that are not 
involved in this case. The Government’s reliance upon 
Section 301 is not supported by its citation of three cases’* 
that do not relate in any way to the interpretation and 
application of the common carrier provisions of the Com- 
munications Act, let alone Section 214(a) (1). 


Other contentions of the Government and the CATV 
intervenors relating to Section 214(a)(1) rest upon mis- 
understandings or misstatements of the carriers’ argu- 
ments. The Government suggests that the arguments 
under that section rest on the same ground as those with 
respect to Section 2(b)(1).% Gov. Br. at 34. This is in- 
correct. The argument under Section 214(a)(1) rests on 
the terms, the context and the purpose of the provisions of 
that section and does not depend upon the arguments made 
in relation to Section 2(b)(1). Indeed, as the structure of 
the Communications Act demonstrates, Section 214(a) (1) 
is necessary to exempt common carrier lines from certifica- 


12 United States v. Southwestern Cable Co., 392 U.S. 157 (1968); National 
Broadcasting Co. v. United States, 319 U.S. 190, 219 (1943); FCC v. Potts- 
ville Broadcasting Co., 309 U.S. 134, 138 (1940). 


13 The CATV intervenors make the same point, asserting that the argument 
under Section 214(a) (1) is merely ‘‘a rehash’’ of the arguments under Section 
2(b)(1). I. Br. at 27 1.13. 
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tion only if the lines are used to provide an interstate 
service, since lines used only for intrastate service are 
exempted by Section 2(b)(1). To hold that the postulated 
inapplicability of Section 2(b)(1) disposes of arguments 
under Section 214(a)(1), therefore, is to render Section 
214(a)(1) superfluous. 


The Government also incorrectly asserts that the car- 
riers argued that the legislative history of the 1943 ‘amend- 
ment to Section 214(a) shows that the section was intended 
to apply only to common carrier lines. Gov. Br. at 34. 
The carriers argued instead that the 1943 amendments in 
defining the term ‘‘line’’ did not extend the application of 
Section 214(a) to non-common carrier lines. In view of 
the Government’s heavy reliance upon the definition of the 
word ‘‘line,’’ it is encumbent upon the Government to 
show the relevance of those amendments, a showing it 
has failed to make. 


The CATV intervenors direct substantially all of their 


discussion of Section 214(a)(1) to the contention that the 
word ‘‘line’’ is not confined to physical wires and cables. 
I. Br. at 27-28. The carriers have not argued to the con- 
trary. Bell. Br. at 35. Their argument is rather that the 
phrase ‘‘channels of communication’’ includes only com- 
mon carrier channels of communication. This contention 
the CATV intervenors do not answer. 


IV. THE LINES USED TO PROVIDE CATV CHANNEL SERVICE 
ARE “LOCAL, BRANCH OR TERMINAL LINES” WITHIN THE 
MEANING OF SECTION 214(a)(2). 

In their discussion of Section 214(a) (2), the Government 
and the CATV intervenors again fail to address themselves 
to the language of the statute. Assuming, arguendo, as 
must be done even to reach the Section 214(a)(2) issue, 
that the broadcast signal and the common carrier lines con- 
stitute a single ‘‘interstate line,’’ surely the portion of 
the line between the broadcast antenna and the CATV re- 
ceiving antenna is the ‘‘main”’ line, since it brings the signal 
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to the local community. The lines used to distribute that 
signal within the local community are, therefore, the ‘‘local, 
branch or terminal”? lines of the main line. 


The Government, like the Commission below, has cited no 
authority to refute the carriers’ contention that lines used 
solely for distribution of a signal within a single local com- 
munity are ‘‘local’’ lines within the meaning of Section 
214(a)(2). See TV Piz, Inc. vy. Taylor, — F. Supp. —, 
Civ. No, 1814 (D. Nev., Dee. 2, 1968) : 


‘*[T]he apparatus of the community antenna system 
is ... much more local than national, involving cable 
equipment through the public streets and ways, local 
franchises, local intrastate advertising and selling of 
services and local intrastate collections. In this per- 
spective, a community antenna system is essentially a 
local business and . . . is analogous to a local express 
or parcel delivery service or a local pilotage or lighter 
service ....’’ Slip Op. at 8. 


Instead of dealing with the language of Section 214(a) (2), 


the Government relies upon isolated factors extracted from 
decisions under Section 1(22) of the Interstate Commerce 
Act. The carriers have pointed out that this line of argu- 
ment disregards the substantial differences between the 
words of Section 214(a)(2) and those of Section 1(22). 
They also have pointed out the error in selecting one or 
two isolated factors from the many that are considered by 
the courts under Section 1(22) and giving those isolated 
factors decisive weight. For, in applying Section 1(22), 
courts must make a comprehensive analysis of all relevant 
factors bearing on the likelihood that the construction of a 
line by one carrier would have an adverse economic impact 
on another carrier. Bell Br. at 44-45. The Commission 
made no findings in this case that the carriers’ construction 
of lines would have any adverse economic effect upon com- 
peting carriers. 


The CATV intervenors attempt to remedy this lack of 
findings by suggesting that the Commission has the statu- 
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tory responsibility to protect CATV operators from the 
construction of lines by common carriers. I. Br. at 22-23. 
But the Commission made no such finding here. Indeed, 
the Commission has subsequently made clear that it has 
no statutory responsibility to protect CATV operators from 
the rigors of competition. Mr. John P. Cole, Jr..14 P&F 
Radio Reg. 2d 379 (September 25, 1968). 


There is another aspect of the Government’s argument 
that deserves comment. Whereas the Commission relied 
principally upon the aggregate cost of the common carrier 
lines to hold that they were not local, branch or terminal 
lines, the Government now gives principal emphasis to the 
contention that the lines are not covered by Section 214 
(a)(2) because of the alleged novelty of the service they 
provide.* 


The Government errs in asserting that the carriers have 
moved ‘‘into an entirely new line of endeavor’’ resulting 
“tin a service offering not heretofore available.’? Gov. Br. 


at 38. The technology and equipment involved in pro- 
viding service to CATV operators do not differ significantly 
from those used in providing other services customarily 
offered by telephone companies—for example, closed-circuit 
television and facsimile and data transmission systems.* 
(Bell Ex. 1, pp. 5-9; R. 522-26). Indeed, some of the cable 
presently used for service to a CATV system is the same 


14In citing the postulated aggregate cost of Bell System Companies’ 
investment in lines used to provide service to CATV operators—$43,240,019 
(Gov. Br. at 8)—to demonstrate the need for federal regulation of such lines, 
the Government ignores the fact that 75% of the Bell System’s total invest- 
ment in plant of more than $35,000,000,000 is not subject to FCC jurisdiction. 
AT&T, 9 F.C.C.2d 30, 39-40 (1967). 


15 It has long been established that the carriage of video and audio signals, 
such as occurs in the CATV local distribution system, constitutes a form of 
telephone service. Independent Theatre Owners v. Arkansas Pub. Serv. 
Comm’n, 361 S.W.2d 642 (Ark. 1962); Ball v. American Tel. & Tel. Co., 
86 S.2d 42 (Miss. 1956); Ohio Tel. & Tel. Co. v. Steen, 85 N.E.2d 579 (Ohio 
C.P. 1949). 
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cable that had previously been used by the carrier in pro- 
viding a closed-circuit television service. (Tr. 411, 433). 
The service here at issue therefore involves no fundamental 
change in the character of the carriers’ endeavor. 


If there is any ‘‘novelty’’ inherent in the service, it is 
merely in the use to which the customer puts it. There is no 
support for the assertion that the courts have ever regarded 
‘novelty’? of service in this sense as a significant factor 
under Section 1(22) of the Interstate Commerce Act. It 
has never been suggested, for example, that a line or track, 
which by other relevant considerations would be exempted 
as a ‘‘spur’’ under Section 1(22), loses that exemption 
merely because the carrier proposes to use the track for 
delivery of some commodity that the customer has not 
previously received or used. 


The Government’s attempt to read its concept of novelty 
of service into Section 1(22) is not supported by Texas ¢ 
Pacific Ry. v. Gulf, Colorado & Santa Fe Ry., 270 US. 
266 (1926). Contrary to the Government’s contention, 
the Court in that case did not ‘‘conclude that the exemption 
was directed to the construction or improvement of facili- 
ties ‘required . . . to supply the facilities to others, who 
being within the same territory and similarly situated are 
entitled to like service from the carrier.’ ’’ Gov. Br. at 37. 
The Court in Texas ¢ Pacific merely stated that tracks of 
such character are ‘‘commonly constructed’’ without cer- 
tification. 270 U.S. at 278. It did not suggest, as the Gov- 
ernment does, that the exemption under Section 1(22) is 
limited to tracks providing old service to new customers. 
In fact, the courts in applying Sections 1(18) through 
1(22) of the Interstate Commerce Act have uniformly held 
that those sections pertain to the certification of lines and 
not services.’® 


16 New York Dock Ry. v. Pennsylvania R.R., 62 F.2d 1010, 1012-14 (3d 
Cir.), cert. denied, 289 U.S. 750 (1933); Long Island R.R. v. New York 
Central R.R., 281 F.2d 379 (2d Cir. 1960); Board of Public Utilities Comm’rs 
y. United States, 158 F. Supp. 98 (D.N.J. 1957), vacated as moot, 359 U.S. 
982 (1959). 
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V. PROVIDING SERVICE TO A CATV OPERATOR DOES NOT, 
STANDING ALONE, PREVENT A CARRIER FROM BEING A 
SECTION 2(b)(2) “CONNECTING CARRIER” NOT SUBJECT 
TO SECTION 214.17 
In claiming that certain carriers that had heretofore 

been classified as ‘‘connecting carriers’’ within the mean- 

ing of Sections 2(b)(2) and 3(u) of the Communications 

Act are required to obtain Section 214 certificates because 

they provide the communication service here in issue, the 

Government compounds its error in failing to properly 

apply the provisions of Sections 2(b)(1) and 214(a). The 

carriers have shown that the Commission has no jurisdic- 
tion to require certification of the carriers’ lines under 

Section 214(a) because Sections 2(b)(1) and 214(a)(1) & 

(2) bar such jurisdiction, whether or not the carriers are 

“‘eonnecting carriers.”’ 


Even if the court finds Section 2(b)(1) and the exemp- 
tions contained in Section 214(a)(1) & (2) inapplicable, 
however, the ‘‘connecting carriers’’ would not be required 
to obtain certification under Section 214 because of the 
interpretation of the Communications Act laid down in 
Capital City Tel. Co., 3 F.C.C. 189 (1936). 


The Government’s argument under Section 2(b) ( 1) rests 
in part upon the Capital City case, in which the Com- 
mission stated that the company’s charges and services 
for a studio-transmitter service were subject to Commis- 
sion regulation."* The Government argues here that the 
services are essentially of the same character as those pro- 
vided by the carrier in Capital City. But, while the Com- 
mission determined that it had regulatory authority over 
the service in that case, it specifically held that the fur- 


17 The ‘‘connecting carriers’? are listed in the decision below (R. 2860 
n, 12), and consist of two of the General System Companies and eight of 
the United Telephone Companies. None of the Bell System Companies are 
**eonnecting carriers.’’ 


18 The carriers have demonstrated that Section 202 (b), discussed in Capital 
City, does not apply in this case. 
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nishing of the service did not prevent the Capital City 
Telephone Company from being a ‘‘connecting carrier.’? 
Therefore, even assuming, as the Government argues, that 
the services here are essentially of the same character as 
those furnished in Capital City, it must be concluded that 
these services similarly do not cause these connecting car- 
riers to lose their status as ‘connecting earriers.’? The 
anomaly of the Government’s position is thus brought to 
the fore; it relies upon Capital City to find that the service 
is an interstate service (a holding not made in Capital City) 
and is therefore not exempted by Section 2(b)(1), but 
finds it necessary to overrule Capital City to reach its de- 
sired result under Section 2(b) (2). 


While agencies may in some cases overrule their prior 
decisions, the Government errs in contending that the Com- 
mission could properly overrule Capital City. That case 
represented an administrative interpretation by the Com- 
missioners charged with initially implementing the statute. 


Moreover, Capital City has been consistently followed by 
the Commission and relied upon by hundreds of small, local 
telephone companies for more than thirty years. And the 
holding of the case has received the acknowledgment of 
Congress in subsequent amendments to the Communica- 
tions Act. 


The four principal cases relied upon by the Government 
for its assertion that Capital City can now be properly 
overruled are not on point. They involved the law of the 
case doctrine,?! a claimed discriminatory refusal to apply 


19 Although the Commission held that Capital City Telephone Company did 
meet the definition of ‘‘connecting carrier,’’ it failed to make clear whether 
the studio-transmitter service there was or was not an ‘ ‘intrastate communi- 
cation service.’’ United has shown, United Br. at 19-20, that the Commission 
must have assumed that an ‘‘intrastate communications service’? was involved, 
for otherwise that carrier would have been deemed a ““fully subject’? carrier 
and not a ‘‘connecting carrier.’? 


20 See United Br. at 18 n.16; Gen. Br. at 44 n. 70, 
21 United Gas Improvement Co. v. Continental Oil Co., 381 U.S. 392 (1965). 
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prior authority,” an authority that was ‘‘clearly erroneous’’ 
and not consistently followed by the agency,™ and a con- 
tention that an agency was barred from exercising juris- 
diction because it had failed to obtain an express statutory 
grant of such jurisdiction from Congress.** 


VI. NONE OF THE OTHER CONTENTIONS RAISED BY THE 
GOVERNMENT OR THE INTERVENORS SUPPORTS THE 
COMMISSION'S DECISION. 

The Government attempts to avert the carriers’ attacks 
upon the manner in which the cease and desist orders were 
issued by relying on Section 405 and apparently claiming 
that the Commission had no opportunity to pass upon the 
points raised by the carriers.” Yet the Commission cannot 
claim to have been unaware of its obligation to follow the 
procedural rules laid down in Section 312 of the Communi- 
cations Act, the statute which it is charged with enforcing. 
Moreover, the claims raised concerning the manner in which 
the Commission entered its order rest on the guaranties of 
the Fifth Amendment and are not lightly taken to be waived. 
Cf. WIBC, Inc. v. FCC, 104 U.S. App. D.C. 126, 259 F.2d 
941, cert. denied, 358 U.S. 920 (1958). 


The Government made no response to United’s showing, 
United Br. at 34-39, that the decision below rests upon 
inadequate findings of fact in violation of Section 8(b) of 
the Administrative Procedure Act. Instead, it merely re- 
cited matters, Gov. Br. at 1-10, not grounded in findings 
of the Commission, but based instead on pleadings and 
portions of the transcript on which no findings were made. 
Such recitation before an appellate court does not cure error 
below. 


22 Carter Mountain Trans. Corp. v. FCC, 116 U.S. App. D.C. 93, 321 F.2d 
359, cert. denied, 375 U.S. 951 (1963). 


23 Phillips Petroleum Co. v. Wisconsin, 347 U.S. 672, 678 n. 5 (1954). 
24 United States v. Southwestern Cable Co., 392 U.S. 157 (1968). 
2% Gen. Br. at 45; United Br. at 42. 
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The Government particularly relies, Gov. Br. at 11, on 
allegations prejudicial to the carriers that were made by 
various parties in complaints ultimately dismissed by the 
Commission. CATV intervenors in the section of their 
brief labeled ‘‘Facts,’’ I. Br. at 8, do not bother to men- 
tion that their statements with respect to the effect 
of ‘‘restrictive provisions”? of carrier ‘‘lease back’? and 
pole-attachment agreements were similarly the allegations 
of dismissed complaints.** See National Community Tele- 
vision Ass’n, Inc., 6 F.C.C.2d 860 (1967). There was no 
evidence to support such allegations. 


The CATV intervenors further attempt to prejudice the 
carriers and to avoid the real issue in this litigation by 
stating that the ‘‘practical issue’? here may be whether 
CATV transmission systems will be independently owned 
and operated or subject to telephone company dominance 
and control. I. Br. at 9. This contention is totally without 
support in the record or in the Commission’s findings. 


Prior to the Commission’s assertion of jurisdiction here, 
the carriers provided service to only 53 of the more than 
1800 CATV systems now operating in this country. Bell 
Br. at 4n. 2.7 Given these circumstances, it is reasonable 
to assume that the real interest of the CATV intervenors 
in this case lies in the possibility that affirmance of Com- 


26 The carriers deny that they have engaged in any unlawful or improper 
“‘restrictive practices,’’ 

The CATV intervenors characterize the relationship between the telephone 
companies and the independent CATV operators, who are the customers using 
the common carrier service here at issue, as being a ‘lease back?’ arrangement. 
It is nothing of the kind, and the Commission did not find that it was. The 
facilities aro constructed and owned by the telephone company, which merely 
provides common carrier service over them at a monthly charge to the CATV 
operators. (R. 2861, 12). 


27 Tho suggestion embodied in the argument of the CATV intervenors that 
the public interest demands that the telephone companies be precluded from 
engaging directly in the CATV industry has no pertinence to the Bell System 
Companies. Neither these companies nor any of their subsidiaries engage in 
CATV operations. 
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mission jurisdiction under Section 214 will restrict compe- 
tition by limiting the availability of common carrer service 
to new entrants into the CATV industry. 


The Government throughout its brief appeals to the 
principle that an agency’s construction of the statute that 
it administers should be given ‘‘great deference.’’? Gov. 
Br. at 21. In the instant case this principle does not serve 
to remedy the infirmities in the merits of the Government’s 
legal arguments. What is involved here is the interpreta- 
tion of statutory provisions that divide jurisdiction between 
federal and local agencies, not whether an agency has acted 
reasonably in appraising facts or determining policy within 
a broad area of delegated authority. An agency decision, 
like the one below, that disregards specific statutory limita- 
tions cannot be justified by reliance upon administrative 
expertise® Texas ¢ Pacific Ry. Co. v. United States, 289 
U.S. 627, 640 (1933); County of Marin v. United States, 
356 U.S. 412, 420 (1958). 


Moreover, in this case the Commission can point to no 
‘consistent and clear-cut interpretation’’ of the statutory 
provisions at issue that would justify attaching weight to 
the administrative construction of the statute. Duke 
Power Co. v. FPC, —— U.S. App. D.C. ——, 401 F.2d 
930, 950 (1968). On the contrary, with respect to nearly all 
of the major statutory provisions underlying this litigation 


28 CATV operators that own all their own facilities, represented by CATV 
intervenors, can construct their facilities without Commission approval, for 
Section 214 is not applicable to them. That section applies in terms only to 
common carriers, and CATV operators are not common carriers. United States 
v. Southwestern Cable Co., 392 U.S. at 169 n. 29. Moreover, the Commis- 
sion has never suggested that it has either the power or the inclination to 
control CATV operator construction of facilities. See FCC Rules and Regu- 
lations, 47 C.F.R. §§ 74.1101-09 (1968). See also 33 Fed. Reg. 19028, 19039-40 
(1968). 


29 This case differs from one in which an agency decision is attacked on 
the ground that there is no explicit statutory basis for asserted jurisdiction. 
See, ¢.g., United States v. Southwestern Cable Co., 392 U.S. 157 (1968). 
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—Sections 2(b)(1), 2(b)(2), 214(a)(1), 214(a)(2) and 
214(c)—the Commission has in the past taken positions 
that support those urged by the carriers here.” 


Although the Government claims that the carriers’ argu- 
ments under Section 2(b)(1) concerning the intrastate 
nature of their communication service is ‘“‘contrary to the 
agency’s earlier construction of the statute,’’ Gov. Br. at 
23, in fact, the Commission in Frontier Broadcasting Co., 
24 F.C.C. 251, 255 n. 6 (1958), took a position supporting 
the petitioners’ argument: 


“Notwithstanding that [CATV] systems may pick up 
and distribute television signals and programs origi- 
nating in other States, there is a substantial question 
whether their operation could be construed to involve 
interstate common carriage. See Pennsylvania R.R. 
Co. v. P.U.C. of Ohio, 298 U.S. 170.’ # 


The Commission has also countenanced both positions 
urged by the carriers with respect to the issues under Sec- 


tion 214(a)—that common carrier lines which service CATV 
operators, but which lie wholly within single states and are 
not connected to other common carrier lines, could not be 
considered parts of interstate lines (see FCC staff memo- 
randum submitted in Hearings on H.R. 7715 before the 
Subcommittee on Communications and Power of the House 
Committee on Interstate and Foreign Commerce, 89th 
Cong., 1st Sess. 103 (1965) ) and that such lines are ‘‘local, 
branch or terminal lines’? (Frontier Broadcasting Co., 
supra, at 255). 


30 The Commission’s prior acceptance of the argument that Section 214(c) 
provides the exclusive means for enforcing Section 214(a) is documented in 
cases cited in Bell Br. at 14 n.11, and these Commission decisions do not 
need to be discussed further. The Commission’s construction of Section 
2(b)(2) in Capital City Tel. Co., 3 F.C.C. 189 (1936), has been fully dis- 
cussed above. 

31 This ‘‘substantial question’’ was not resolved in United States v. South- 


western Cable Co., 392 U.S. 157 (1968). The decision in that case relied on 
Title III, which, of course, is not limited by Section 2(b) (1). 392 U.S. at 178. 


22 


CONCLUSION 


For the foregoing reasons and for those enumerated in 
the carriers’ affirmative briefs, the Commission’s decision 
should be reversed. 
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STATEMENT OF ISSUES PRESENTED 


By a prehearing stipulation approved by this 
Court on September 16, 1968, it was agreed that 
the following issues are presented for review: 


1. Whether the Commission erred in holding 
that it is authorized to enter cease and desist 
orders under section 312 of the Communications 
Act to enforce section 214 of the act? 


2. If cease and desist orders can be used to 
enforce section 214 of the Communications Act, 
whether the Commission, in entering cease and 
desist orders in this case, erred by failing to 
comply with the requirements of section 312 
of the act, relevant provisions of the Adminis- 
trative Procedure Act and the Due Process 
clause of the United States Constitution? 


3. Whether the Commission erred in deciding 
that communications service through cable facili- 
ties used by a common carrier to carry signals 
from the tower or headend of a CATV system 
to the premises of CATV subscribers is an in- 
terstate, rather than an intrastate, communica- 
tions service, where the said facilities are located 
wholly within a single state and, if so, whether 
the Commission erred in concluding that such 
service and the facilities used to provide it are 
not exempted from its jurisdiction? 


4. Whether the Commission erred in deciding that com- 
mon carriers must apply for certification, pursuant to sec- 
tion 214 of the Communications Act before acquiring 
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operating or undertaking the construction of distribution 
facilities to provide channel service to CATV systems where 
the said facilities are located wholly within single states and 
are not connected with other common carrier facilities and 
irrespective of whether the distance between the end points 
of such facilities is less than ten (10) miles? 


5. Whether the Commission’s decision is supported by 
adequate findings based upon substantial evidence, has a 
rational basis in the record, or is in compliance with sec- 
tion 8(b) of the Administrative Procedure Act? 


6. Whether the Commission erred in failing to conclude 
that certain of the carriers in these proceedings which here- 
tofore have been classified as “connecting carriers” within 
the meaning of section 2(b)(2) of the Communications Act 
continue to be “connecting carriers” and are not subject to 
section 214 of the act? 


7. Whether the Commission erred by failing to conclude 
that furnishing cable distribution services to CATV opera- 


tors by the carriers in this case is the furnishing of “tele- 
phone exchange services” within the meaning of section 
221(b) of the Communications Act? 


These cases have not previously been before this Court. 


COUNTERSTATEMENT OF THE CASE 


These cases are appeals from and petitions to review 
a decision of the Federal Communications Commission 
(hereinafter referred to as the “Commission’’), released 
on June 26, 1968 (R. 2853-2889). The Commission held 
that Section 214(a) of the Communications Act of 1934, 
as amended (47 U.S.C. § 214(a)) requires the appellants 
and petitioners (hereinafter referred to as the “carriers”’) to 
obtain certificates of “public convenience and necessity” 
for the construction of facilities used to provide channel 
distribution services to CATV systems. The Commission 
concluded that the carriers’ facilities, irrespective of their 
physical location, are a link in an interstate channel of 
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communication involving the continuous transmission of 
broadcast signals from their point of origin to the set of 
the viewer (R. 2862, para. 13).! 


The Commission’s orders pursuant to its decision were 
tailored to the particular factual situation of each carrier, 
but in general they required the carriers to make applica- 
tion for certificates of public convenience and necessity for 
construction heretofore undertaken for CATV systems. 
Further construction of channel distribution facilities by 
the carriers was enjoined until certificates of public con- 
venience and necessity have been obtained (R. 2881-86, 
paras. 49-55). 


I. The Proceedings Before The Commission 


On April 6, 1966, the Commission sent letters to AT&T 
and the General Telephone and Electronic Corporation 
(“General’’) directing them to file tariffs for channel dis- 
tribution facilities for use of CATV systems (R. 2855, para. 
4). In denying a petition for reconsideration filed by AT&T 
the Commission held that these facilities and services of the 
carriers constitute an interstate communications service and 
that it had properly required the tariffs to be filed, 4 F.C.C. 
2d 257 (1966). After the tariffs had been filed the Com- 
mission instituted an investigation into their lawfulness” (R. 
2856, para. 6). Separate proceedings involving each of the 
three carriers were subsequently consolidated for hearing, 

6 F.C.C. 2d 440 (1967). 


On March 29, 1967, the Commission concluded that the 
tariffs raised questions as to the applicability of Section 


1 “R» refers to portions in the Record, “para.” refers to para- 
graphs of the Commission’s Decision. 


2 Three separate proceedings were instituted examining the law- 
fulness of these tariffs: (1) Docket No. 16928, General Telephone 
Co. of California, 5 F.C.C. 2d 229 (1966); (2) Docket No. 16943, 
operating subsidiaries of Bell, 5 F.C.C.2d 357 (1966); and (3) Dock- 
et No. 17098, operating subsidiaries of General and United, 6 F.C.C. 
2d 434 (1967). 
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214 and that as such, adjudication, rather than rulemaking 
was involved, since if applicable the Commission proposed 

to take remedial action including the issuance of cease and 
desist orders, 7 F.C.C. 2d 575 (1967).3 The Section 214 

issues were then deleted from the consolidated proceedings 
and a separate adjudicatory proceeding, the one giving rise 
to this appeal, was initiated (Docket 17,333), 7 F.C.C. 2d 

571, 575 (1967). 


During the more than fourteen-months pendency of this 
matter before the Commission, the carriers have filed a 
great number of affidavits, petitions, pleadings, exhibits, 
maps and other reports. More than 10 days of hearings 
were conducted (R. 2858, para. 9). The Commission’s 
Common Carrier Bureau and its CATV Task Force appeared 


as well as several third parties in interest (R. 2858, para. 10). 


The record in this proceeding comprises a total of 3066 - 
pages in ten volumes. Additionally, the transcript or testi- 
mony comprises a total of 1595 pages and the entire Com- 
mission heard oral argument for a full day. 


After 14-months consideration of this matter, and upon 
review of all of the various pleadings, petitions, testimony 
and exhibits submitted, which are weighed and considered 
in its opinion, the Commission released its unanimous deci- 
sion and orders on June 26, 1968 (R. 2853). 


Il. The Decision 


In its decision the Commission determined that the car- 
riers in providing channel distribution facilities under tariffs 
for CATV systems are a link in the relay of television sig- 
nals from the point of origin to the set of the viewer and, 
thus, are performing an interstate communications service 
irrespective of the location of the carriers’ facilities (R. 
2862, para. 10). The Commission held Section 214 of the 
Act applicable to the carriers’ channel distribution facilities 


3 The carriers were placed on notice at this time of the Commis- 
sion’s intention to issue cease and desist orders on the basis of evi- 
dence to be adduced. 
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and determined that certificates of public convenience and 
necessity were therefore required for such facilities in order 
that the Commission could control the construction to in- 
sure that it would not be wasteful or unnecessary (R. 2863, 
para. 16). The Commission relied upon Sections 2(a), 202(b) 
and 301 of the Act (47 U.S.C. $8 152(a), 202(b), 301) in 
support of its jurisdiction under Section 214. (R. 2863, 
para. 15). 


Because it had determined that the carriers’ facilities are 
a link in an interstate channel of communications, the Com- 
mission held that the specified exceptions in Section 214 
relating to a line within a single State—unless part of an in- 
terstate line (Section 214(a)(1)) and local, branch, or termi- 
nal lines (Section 214(a)(2))—did not apply (R. 2864-67, 
paras. 17-22). It also held that the carriers lines were not 
used to provide telephone exchange service within the mean- 
ing of Section 221(b) (47 U.S.C. $221(b)). since no two-way 
communications are involved in CATV channel service (R. 
2867-68, para. 23). Finally, as to carriers previously classi- 


fied as “connecting carriers”, the Commission held that they 
were not exempt from Section 214 certification by reason 
of Section 2(b) since such carriers were directly engaged in 
an interstate communications service as a link in the inter- 
state transmission of television signals and not “solely” by 
reason of any interconnection with an unaffiliated carrier 
(R. 2868-69, para. 26). 


Acting under authority of Section 312 of the Act, the 
Commission entered cease and desist orders against the car- 
riers which were tailored to the particular factual situation 
of each carrier. In general, these orders require the carriers 
to make application for certificates of public convenience 
and necessity for construction heretofore undertaken for 
CATV systems. Further construction was enjoined until 
such certificates had been obtained (R. 2881-86, paras. 49- 

- 55). The orders also enjoined the carriers from operating 
any channel distribution facilities that had been completed 
on or before the release of the decision subject to a provi- 
sion that permitted continued operation if applications for 
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certificates were timely filed. Additional requirements were 
imposed in situations where the carriers — including operat- 
ing subsidiaries of General and United — were providing 
channel distribution facilities to affiliated CATV systems 
(R. 2875-76, para. 40). The Commission has stayed all 
aspects of its orders, except the provision that additional 
facilities cannot be constructed until a Section 214 certifi- 
cate has been obtained, pending review in this Court, 14 
F.C.C.2d 170 (1968). The intervenors commend to this 
Court the Commission’s decision below which includes an 
excellent analysis of the applicable issues of law and is, it- 
self, a compelling document in support of its own affirmance. 


I. Facts 


A CATV system picks up television signals and FM radio 
signals off the air by means of high antennae, or by micro- 
wave transmission, amplifies and distributes the signals re- 
ceived by coaxial cable to the premises of individual sub- 
scribers who pay a fee for the service (R. 2854, para. 2, 47 


C.F.R. § 74.1101(a); Bell Ex. 2, pp. 3-5, R. 532-534; Bell 
Ex. 1, pp. 2-4, R. 519-21). 


The CATV system is comprised of: (a) the tower and an- 
tenna and, where applicable, a microwave relay system; (b) 
the head-end which is used to amplify and modulate the sig- 
nals bearing the intelligence before they travel into the wire 
or cable distribution system; (c) the distribution system con- 
sisting generally of “trunk” or “feeder” coaxial cables which 
originate at the head-end and are branched to different sec- 
tions of the system; (d) smaller distribution cables which 
carry the signal to the immediate vicinity of the subscriber: 
and (e) the “drop” wires which carry the signal to a termi- 
nal block on the premises of the individual subscriber. The 
final link is the cable extending from the terminal block to 
the television set of the subscriber (R. 2854, para. 2; Bell 
Ex. No. 2, R. 532; G. S. Ex. Nos. 2 & 3, R. 826). All of 
these elements from tower to TV set hook-up operate in a 
forged chain of receipt and transmission of communication 
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or intelligence and bring to the subscriber within microsec- 
onds unaltered broadcast material and programs identical 
to those received off-the-air. 


Ordinarily, and in by far the vast majority of cases, the 
“unified” CATV system, from tower to television set hook- 
up, is owned and maintained by the CATV operator. In 
these unified, “independent” systems the distribution cable 
and transmission lines are installed on the existing poles of 
telephone or other utility companies pursuant to a “pole 
attachment agreement”. The operation of these “non- 
telephone” systems is subject to FCC control and regula- 
tion (47 C.F.R. 8 74.1101, et seg.; Buckeye Cablevision v. 
Federal Communications Commission, 128 U.S. App. D.C. 
262, 387 F.2d 220 (1967)). In other cases, such as here, 
the telephone company constructs and leases the distribu- 
tion line and facilities to a CATV system. The telephone 
companies design, construct and install the elaborate CATV 
distribution network, and “lease” these facilities to a CATV 
“lease back” operator, who receives the signals at one end 
and wires the homes of subscribers at the other end of the 
telephone company’s channel distribution network.4 While 
in some cases the telephone company provides the head- 
end equipment, it generally provides the service from the 
head-end to the premises of the subscriber (R. 2854, para. 
3). It is these channel distribution facilities offered by car- 
riers pursuant to tariffs with which this proceeding is con- 
cerned. 


Although the telephone company CATV activity is gen- 
erally referred to as a “common carrier” service and subject 
to common carrier tariffs, its distribution facilities usually 
service only one customer, the “lease back” CATV opera- 
tor. This is true because local CATV franchises are gener- 
ally given to only one operator. When there are co-existing 


4 Bell, the principal U.S. carrier, is foreclosed from business activ- 
ity other than common carrier telecommunication services by a con- 
sent decree, but nonetheless seeks to broaden its business activity 
through leasing of services to CATV systems. 
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systems and one is a “lease back” operator, the other is or- 
dinarily a unified. independent system. which must compete 
with the telephone company distribution system, and at the 
Same time run its parallel lines on telephone company owned 
or controlled poles under “pole attachment agreements.” 
Both “lease back” agreements and pole attachment agree- 
ments generally contain restrictive provisions on the nature 
and type of material carried over the cable and absolutely 
bar two-way transmissions. 


The CATV distribution facilities — whether independently 
or telephone company operated — are all parts or links in a 
continuous channel of communication which consists of 
practically instantaneous transmission of broadcast signals 
from their point of origin to the television set of the viewer 
(Tr. 633-634). Irrespective of their physical location, the 
carriers’ facilities are primarily engaged in carriage of tele- 
vision broadcast signals which originate in states other than 
that in which the CATV system operates (Tr. 145, 363, 470). 
Furthermore, the “intelligence” received by the viewer is 
the same as that transmitted by the broadcaster (Tr. 520). 
Thus, in all instances, the carriers’ facilities are direct links 
in the transmission of “intelligence” from one part of the 
nation to another and across one or many state boundaries. 


The carriers’ channel distribution facilities are not related 
to local telephone exchange service. Two-way communica- 
tions are, in no instance, involved in these facilities (Tr. 57- 
58). Rather, these facilities are used exclusively for one-way 
transmission of television signals (Tr. 491). The site selec- 
tion of the “head-end” is an engineering problem relating 
to the best signal reception (G.S. Ex. No. 2, R. 884-85). 
The location of the head-end is unaffected by other existing 
telephone company equipment (Tr. 164). Neither the length 
of distribution cable nor the carriers’ tariffs are limited by 
delineations of telephone exchange boundaries (Tr. 386, 
388-9). 


The design, engineering and construction of facilities for 
a CATV system involves new construction by the carriers 
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(Tr. 162) and injects them into a “different area” of opera- 
tion from the ordinary telecommunications in which they 
previously have been engaged (Tr. 317). Moreover, sub- 
stantial construction expenditures by the carriers are in- 
volved.> These facilities are therefore not minor additions 
to existing facilities. In view of the rapid growth of CATV 
and cable technology, and predictions of future “‘wired 
city” concepts, the underlying, practical issue here may 
well be whether the transmission systems will be independ- 
ently owned and operated or subject to telephone company 
dominance and control. In their relatively brief period of 
CATV interest and participation, the phone companies have 
become the principal, single investors and owners of CATV 
plant and facilities. Prior to the decision here on review 
there were no effective regulatory provisions governing car- 
rier construction and telephone companies proceeded to 
construct CATV systems at will. 


ARGUMENT 


I. THE CHANNEL DISTRIBUTION FACILITIES OF THE 
CARRIERS ARE INTERSTATE COMMUNICATIONS 
SERVICES PROPERLY SUBJECT TO THE COMMIS- 
SION’S JURISDICTION 


Once the nature of the channel distribution facilities. of 
the carriers and the relationship of those facilities to CATV 
and broadcasting are comprehended, it is self-evident that 
these facilities are inextricably and indivisibly linked to an 
interstate channel of communication subject to the jurisdic- 
tion of the Commission. 


The statutory basis for Commission jurisdiction over the 
carriers’ channel distribution facilities is based upon provisions 


5 Indiana Bell’s construction of facilities for the CATV system in 
Marion, Indiana involved an expenditure of $900,000 (CCB Ex. No. 2, 
R. 1505); General spent $497,000 for construction of a CATV system 
in Marion, Ohio (G.S. Ex. No. 3, R. 899) and United spent $343,220 
to construct a system in Mansfield, Ohio (U. Ex. No. 4, R. 960) 

R. 2867, para. 22). 
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of the Act which delegate to the Commission comprehensive 
control over radio communications and over wire com- 
munications by common carriers. Section 2(a) expressly 
declares that the Act’s provisions “‘shall apply to all inter- 
state and foreign communication by wire or radio and all 
interstate and foreign transmission of energy by radio...” 
(47 U.S.C. § 152(a), R. 2863, para. 15) (Emphasis added.). 
The carriers’ channel distribution facilities, as a link in the 
interstate transmission of television signals, come squarely 
within this language. Moreover, the carriers are engaged in 
an “interstate communication” service as that term is de- 
fined in the Act (47 U.S.C. § 153(e)). 


That common carrier services, as part of this interstate 
channel of communications, are within the Commission’s 
ambit of authority is clear from Section 202(b) which pro- 
vides, in the context of the Act, that the Commission shall 
have jurisdiction over “services in connection with, the use 
of common carrier lines of communication, whether de- 
rived from radio or wire facilities, . . . incidental to radio 
communication of any kind” (47 U.S.C. § 202(b), R. 2863, 
para. 15). Furthermore, the carriers’ facilities are incidental 
to “radio communication” as that term is defined in the 
Act (47 U.S.C. 8 153(b)). The Commission’s authority to 
require certification of the carriers’ facilities is therefore 
an adjunct to its statutory responsibility “to maintain the 
control of the United States over all the channels of inter- 
state and foreign radio transmission . . . ” (47 U.S.C. § 
301, R. 2863, para. 15). 


The carriers are plainly engaged in interstate ‘“ccommuni- 
cation by wire”’, for that term includes “the transmission 
of ... signals, pictures, and sounds of all kinds by aid 
of wire, . . . including all instrumentalities, facilities, ap- 
paratus, and services (among other things, the receipt, for- 
warding, and delivery of communications) incidental to 
such transmission” (47 U.S.C. § 153(a)).® 


6 See also 47 U.S.C. § 153(b) which defines a radio communica- 
tion as “the transmission by radio of . . . pictures, and sounds of 
(Cont’d.) 


1] 


A. The Carriers’ Channel Distribution Facilities Are 
A Link In An Interstate Channel of Com- 
munications 


An examination of the nature of the channel distribu- 
tion facilities and the uses to which they are placed dem- 
onstrates that such facilities are a part of an interstate 
channel of communication. The controlling facts are that 
these facilities furnished by the carriers to CATV systems 
are links in a continuous and instantaneous transmission 
of broadcast signals from the point of origin to the televi- 
sion set of the CATV subscriber (R. 2864-65, para. 18, Tr. 
633-34). The intelligence received by the viewer is the 
same as that transmitted by the broadcaster (Tr. 520, 642- 
43). CATV systems frequently receive programs which 
originate in states other than the one in which the CATV 
system operates (Tr. 145). However, even if the signals 
originate in the same state as that in which the CATV 
system is situated, the Supreme Court, in United States 
v, Southwestern Cable Co., 392 U.S. 157 (1968), has held 
such a system to be engaged in interstate commerce (id, 
at 168-169): 7 


Nor can we doubt that CATV systems are engaged 
in interstate communication, even where, as here, 
the intercepted signals emanate from stations located 
within the same State in which the CATV system 
operates. We may take notice that television broad- 
casting consists in very large part of programming 
devised for, and distributed to national audiences; 
[CATV systems] ... are ordinarily employed in the 
simultaneous retransmission of communications that 
have very often originated in other States. The stream 
of communication is essentially uninterrupted and 
properly indivisible. 
This Court in Buckeye Cablevision, Inc. y. Federal Com- 
munications Commission, 128 U.S.App. D.C. 262, 387 


(Cont’d.) 
all kinds, including all instrumentalities, facilities, apparatus and 
Services . . . incidental to such transmission.” 
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F.2d 220 (1967) held that CATV facilities are a “link in 
the interstate transmission of television signals” and that 
the system is engaged in interstate commerce. 


The channel distribution facilities are inextricably inter- 
woven in the interstate communications channel and where 
the carriers provide such facilities to CATV systems the car- 
riers are engaged in an interstate communications service, 
construction of which requires certification pursuant to Sec- 
tion 214 (R. 2864-65, para. 18). The carriers, however, 
deny their services are interstate since the facilities and 
“lines” which they provide are wholly situated within a sin- 
gle state.’ This contention ignores the statutory language, 
the judicial interpretations, and policy considerations which 
compel the Commission’s jurisdiction over these distribution 
facilities. 

Mere location of communications facilities wholly within 
one state does not establish that the communications serv- 
ice rendered over such facilities is an intrastate service. On 
the contrary, under the Act the nature of the communica- 
tions controls, and a communications service can be inter- 
state or foreign in nature and subject to the Commission’s 
jurisdiction even though all the facilities are located within 
the confines of one state. Jdaho Microwave, Inc. v. Federal 
Communications Commission, 122 U.S.App.D.C. 253, 352 
F.2d 729 (1965); Ward v. Northern Ohio Telephone Co., 
300 F.2d 816 (6th Cir. 1962), cert. denied 371 U.S. 820 
(1962); California Interstate Telephone Co. v. Federal Com- 
munications Commission, 117 U.S.App.D.C. 255, 328 F.2d 
556 (1964); Pacific Telatronics, Inc., 37 F.C.C. 1163 (1964). 


In Idaho Microwave this Court held that a common car- 
rier by microwave, who proposed to deliver television signals 
from Utah to a CATV system in Idaho, was engaged in 


7 Intervenors agree, for purposes of this appeal, that none of the 
facilities furnished by the carriers cross state boundaries. However, 
United serves one CATV system whose facilities cross state lines (Un. 
Ex. 5, R. 971). 
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providing an interstate communications service even though 
the carrier’s facilities were wholly situated in Idaho (352 
F.2d at 732): 


The [Idaho] facility is used as a link in the continu- 
ous transmission of television signals from * * * [Utah] 
to * * * Idaho; there is no interruption in flow of the 
signals, as it is practically instantaneous. Thus, though 
Idaho Microwave’s physical facilities are located within 
Idaho, it performs an interstate communications serv- 
ice when it takes part in the transmission of signals 
from Utah to Idaho. 


The flow and processing of the communications in the in- 
stant case is not unlike that which occurs in connection 
with the transmission by microwave and wire of a live 
coast-to-coast broadcast and the carriers’ channel distribu- 
tion facilities are as much a link in an interstate communi- 
cations channel as the microwave facilities in Idaho Micro- 
wave. 


Closely analogous is California Interstate Telephone Co, 
v, Federal Communications Commission, supra, where trans- 
mission of signals by microwave from an unmanned satel- 
lite between two California communities was held to be 
under Commission jurisdiction, since the microwave sys- 
tem, situated wholly within California, was part of a “for- 
eign” channel of communication (328 F.2d at 560): 


It is true that the only earth stations involved are at 
Goldstone and Pasadena, both in California. The rec- 
ord shows, however, that the purpose of the system 
is to provide communication between spacecraft and 
Pasadena, the ‘bouncing through’ Goldstone being 
practically instantaneous. 


The carriers’ channel distribution facilities are similarly 
a link in an interstate transmission of television signals. 
Television broadcast stations and the signals which emanate 
therefrom are in interstate commerce, Allen B. Dumont 
Laboratories v. Carroll, 184 F.2d 153, 154 (3rd Cir. 1950), 
cert, den, 340 U.S. 929 (1951). 
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In Ward vr, Northern Ohio Telephone Co.. supra, the 
court held that a telephone company which provided wire 
facilities to a radio station to carry its programs from mi- 
crophone to transmitter was engaged in an interstate com- 
munications service even though all the telephone com- 
pany’s facilities were situated within Ohio. The Court ex- 
plained (300 F.2d at 819): 


Where lines, therefore, are furnished for broadcast 
purposes to a radio station by a telephone company, 
the telephone company is engaged in interstate com- 
munication, and is in interstate commerce Subject to 
federal law, even where all the property of the com- 
pany is located within a single state. ‘No state lines 
divide the radio waves, and national regulation is not 
only appropriate but essential to the efficient use of 
radio facilities.” Federal Radio Commission v. Nelson 
Bros. Bond and Mortgage Co., 289 U.S. 266 (1933). 


The rationale of Ward is equally applicable to the instant 


case where the carriers’ services are furnished to CATV 
systems held to be engaged in interstate commerce. United 
States v. Southwestern Cable Co., 392 U.S. 157 (1968). 


The carriers contend that Section 2(b)(1) of the Com- 
munications Act deprives the Commission of jurisdiction 
over the carriers’ channel facilities situated wholly within 
a single state because the “intrastate facilities” of the car- 
Tiers cannot be “tacked on” or “combined with” the inter- 
state facilities of non-common carriers. This contention 
ignores the rationale of the cases discussed above and is 
based upon shipping cases under the Interstate Commerce 
Act, which are inapposite because of the striking distinc- 
tion in the character of the Catriage and the definitions 
contained in the Act. 


Section 2(b)(1) of the Communications Act provides 
(47 U.S.C. § 152(b)(1)): 


Subject to the provisions of Section 301, nothing in 
this Act shall be construed to apply or to give the 
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Commission jurisdiction with respect to (1) charges, 
classifications, practices, services, facilities or regula- 
tions for or in connection with intrastate communica- 
tion service by wire or radio of any carrier... . 


By analogy to cases construing provisions of the Interstate 
Commerce Act similar to Section 2(b)(1) the carriers con- 
tend their channel distribution facilities do not constitute 
an interstate communications service. The carriers princi- 
pally rely upon Pennsylvania R.R. v. Public Utilities Com- 
mission, 298 U.S. 170 (1936). In that case, coal mined in 
Pennsylvania was transported on the coal company’s private 
railroad cars or barges to Ohio where it was then transferred 
to a common carrier by rail for distribution to previously 
unknown consignees within that state. The coal company 
that transported the coal across state lines was a private 
carrier and not subject to the jurisdiction of the Interstate 
Commerce Commission. The carrier railroad sought to im- 
pose higher federal tariff rates than those under the Ohio 
tariff. The I.C.C. rejected federal jurisdiction and a lower 
court affirmed. The Supreme Court, in holding that the 
Ohio common carrier’s service was intrastate, refused to tie 
the interstate private transport by the mining coal company 
with the service by the common carrier in Ohio in order to 
find an interstate character. 


Unlike Pennsylvania R.R., supra, the channel distribution 
facilities of the carriers in the instant case are linked in an 
instantaneous transmission of signals between the interstate 
communications of broadcasting stations and CATV systems, 
both of which are subject to the Commission’s jurisdiction. 
To dissect the intervening transmission lines of the carriers 
from the two regulated ends, all engaged in a unified in- 
stantaneous transmission, would create an artificial and un- 
natural hiatus both in technical fact and in federal jurisdic- 
tion. This dissection was not the case in Pennsylvania R.R., 
nor in Pennsylvania R.R. v. United States, 242 F.Supp. 890 
(E.D. Pa. 1965), aff'd 382 U.S. 372 (1966), also relied upon 
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by the carriers. In those cases the transportation of the 
product across state lines was performed by private parties, 
the owners of the product transported, not subject to I.C.C. 
jurisdiction. It was then retransported intrastate by a com- 
mon carrier. In both instances the I.C.C. declined jurisdic- 
tion and it did not exercise regulatory authority at either 
of the unconnected ends of the shipment. 


In any event, it is not “common carrier” status of each 
of the links in the interstate channel of communications 
which is significant, but rather the nature of the communi- 
cation itself which controls (R. 2864-65, para. 18). This 
communication or intelligence is the matter to which the 
Commission’s jurisdiction attaches under authority of Sec- 
tions 2(a) and 3(a) (47 U.S.C. $ 152(a), 153(a)). The car- 
riers’ contention that their facilities or services must be 
“tacked” or “combined” with other common carrier serv- 
ices ignores this distinction and is directly contradictory to 
this Court’s opinion in Idaho Microwave, supra, and accom- 
panying cases cited here at page 12. 


The telephone company transmission service is not 
“tacked on” to create a federal jurisdiction. It is necessar- 
ily “joined” in order to function and to form the CATV 
system. The artificial division which the phone companies 
urge would not only distort the technical facts of opera- 
tion, but would create a confusion of regulatory control. 


B. The Commission’s Jurisdiction to Require Certifi- 
cation of Channel Distribution Facilities Is Based 
Upon and Ancilliary to Its Statutory Authority 
to Regulate Radio and Wire Communications 


The undisputed facts in the instant case indicate that 
the carriers’ channel distribution facilities are used for the 
purpose of delivering radio communications originated by 
broadcasters (Tr. 633-34). As such, these facilities, are an 
integral and necessary part of an interstate channel of com- 
munications, and thus come squarely within the ambit of 


17 


the Commission’s regulatory authority over carriers set forth 
in Section 202(b). This section provides, in part (47 U.S.C. 
§ 202(b)): 


Charges or services, whenever referred to in this Act, 
include charges for, or services in connection with, 
the use of common carrier lines of communication, 
whether derived from wire or radio facilities, . . . 
incidental to radio communication of any kind. (Em- 
phasis added.) 


The plain meaning of Section 3(b) makesit abundantly clear 
that the carriers’ channel distribution facilities are incidental 
to radio communication. It provides (47 U.S.C. § 153(b)): 


‘Radio communication’ or ‘communication by radio’ 
means the transmission by radio or [sic] writing, 
signs, signals, pictures, and sounds of all kinds, includ- 
ing all instrumentalities, facilities, apparatus, and serv- 
ices (among other things, the receipt, forwarding and 
delivery of communications) incidental to such trans- 
mission. (Emphasis added.) 


The carriers seek to have this Court limit the scope of 
Sections 202(b) and 3(b) by contending that their channel 
distribution facilities are not “incidental” to “radio com- 
munication” since the services are not provided to “broad- 
casters or other radio users”. The plain language of these 
provisions is contrary to the carriers’ contention and none 
of the legislative history cited by the carriers suggests such 
a limitation. Furthermore, this contention ignores the 
principles relied upon by this Court in Idaho Microwave, 
supra. The carriers’ interpretation of Sections 202(b) and 
3(b) which would limit these provisions to carriers’ services 
provided to “broadcasters or other radio users” would have 
required this Court in Idaho Microwave to have held that 
the Commission was without jurisdiction with respect to the 
microwave carrier since the service was being provided, as 
in the instant case, to a CATV system. Assuming arguendo 
that Section 202(b) is limited to carrier services provided 
to “broadcasters and other radio users” it seems clear that 


18 


the CATV systems in these proceedings are “radio users”. 
This phrase was employed in the legislative history to the 
1960 amendment of Section 202(b) which provides (105 
Cong. Rec. 6256 (1959)): 


The proposed amendment is . . . recommended be- 
cause of the increasing use of . . . radio facilities inter- 
changeably with wire service and control circuits fur- 
nished by common carriers to broadcasters and other 
radio users. It is further recommended as necessary 
and desirable because such an amendment will give a 
clear statutory direction to the Federal Communica- 
tions Commission of its responsibility in this field. 
(Emphasis added.) 


In the context of this explanation, CATV is clearly a radio 
user.® The carriers’ facilities in these proceedings, as in 
Idaho Microwave, are links in an interstate channel of com- 
munications incidental to radio and Sections 202(b) and 
3(b) clearly authorize the Commission to require certifica- 
tion pursuant to Section 214.9 


8 The phrase “and other radio users” as used in the legislative his- 
tory probably did not specifically encompass CATV since its signifi- 
cance was not substantial in 1959. This should not, however, pre- 
clude this Court, in construing Section 202(b), from including CATV 
within the phrase “radio user” since it forms such an integral part 
of the channel of communication originated by the radio transmis- 
sion. “While statutes should not be stretched to apply to new situa- 
tions not fairly within their scope, they should not be so narrowly 
construed as to permit their evasion because of changing habits due 
to inventions and discoveries.” Jerome Remick & Co. v. American 
Automobile Accessories Co., 5 F.2d 411 (1925). 


9 The carriers’ contention that their services are not “incidental 
to radio communication” is, in part, based upon the language in 
Fortnightly Corp. v. United Artists Television, Inc., 392 U.S. 390 
(1968), that as between broadcaster and viewer CATV falls on the 
“viewer's side of the line”. However, the issue in Fortnightly was 
whether a CATV system which picked signals off-the-air was engaged 
in a “public performance” such as to subject it to copyright liability. 


(Cont’d.) 
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The carriers contend that even if the Commission has 
jurisdiction under Section 202(b) to regulate the “services” 
provided by the carriers to CATV systems, that section 
does not reach the “lines or facilities” used to provide such 
“services”. They contend that this section provides no 
authority for Commission action pursuant to Section 214 
to require certification of “lines or facilities”. 


This distinction does not bear analysis and runs contrary 
to the statutory scheme of both Sections 202(b) and 214. 
Section 202(b), in the context of the Act, gives the Com- 
mission jurisdiction to regulate “. . . services in connection 
with, the use of common carrier lines of communication 
. . . incidental to radio communication of any kind.”!° 
Plainly, the channel distribution facilities are the sum and 
substance of the service being provided to CATV systems 
by the carriers. To interpret the word “services” so as to 
exclude “facilities”, would clearly deprive the word “serv- 
ices” of any substantial meaning in the context of this case. 


The interrelationship of “‘services” and “facilities” is sup- 
ported by the language of Section 214. The term “line” 
is defined as “‘any channel of communication established 
by the use of appropriate equipment .. .” The service pro- 
vided by the carriers is the furnishing of the facilities which 
form part of the communication channel. The Commis- 
sion’s authority, under Section 214, to require certification 
prior to construction of the carriers’ lines is within the con- 
templation of Section 202(b) which authorizes the Commis- 


Jo 66, 


sion to exercise jurisdiction over the carrier’s “services”. 
(Cont’d.) 
Section 202(b) was not involved in that case. Critical in the instant 


case is not what “side of the line” CATV falls, but rather that it is 
an integral link in an instantaneous transmission of a television signal. 


10 Section 202(b), although phrased in terms of a definition, was 
intended by Congress to be a grant of jurisdiction to the Commis- 
sion Over common carrier’s charges and services incidental to radio. 
See the quotation from the legislative history of the 1960 amend- 
ment to the Act, supra at p. 18. 
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Moreover, this interpretation of the term “services” is con- 

sistent with the aims of the Act. Such an issue must be re- 
solved on the basis of the statutory scheme of the Act as 

a whole and in a manner which will achieve the overall ob- 

jectives of the Act. See Carter Mountain Transmission Corp. 
y. Federal Communications Commission, 116 U.S.App.D.C. 

93, 321 F.2d 359, cert. den. 375 U.S. 951 (1963). 


Section 301 of the Act specifies that the purpose of the 
Act is “to maintain the control of the United States over 
all the channels of interstate and foreign radio transmission 
...” (47 U.S.C. § 301). Manifestly, the Commission’s as- 
sertion of supervisory control over the construction by the 
carriers of channel distribution facilities is a necessary and 
appropriate exercise of its comprehensive regulatory power 
in order to achieve these objectives of the Act. The car- 
riers, however, seek to have this Court disregard these statu- 
tory provisions and the judicial decisions (cited supra, at 
p- Z4), upholding Commission action taken pursuant to 
Title III of the Act since, the carriers contend that the Com- 
mission’s common carrier jurisdiction over the subject mat- 
ter of this proceeding, is not co-extensive with its powers 
under Title III. Such an argument ignores the interpretative 
decisions which recognize that the Act confers comprehen- 
sive regulatory power on the Commission. United States vy. 
Southwestern Cable Co., 392 U.S. 157 (1968); National 
Broadcasting Co, v. United States, 319 U.S. 190, 219 (1943); 
Federal Communications Commission v. Pottsville Broad- 
casting Co., 309 U.S. 134, 138 (1940). The Supreme Court 
in Southwestern Cable, supra, rejected this concept of mu- 
tual exclusivity of Titles II and III in holding CATV subject 
to the Act (392 U.S. at 172-173): 


We cannot construe the Act so restrictively. Nothing 
in the language of § 152(a), in the surrounding lan- 
guage, or in the Act’s history or purposes limits the 
Commission’s authority to those activities and forms 
of communication that are specifically described by 
the Act’s other provisions. . . . Congress in 1934 
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acted in a field that was demonstrably “both new and 
dynamic’, and it therefore gave the Commission ‘a 
comprehensive mandate’, with ‘not niggardly but ex- 
pansive powers’. National Broadcasting Co. v. United 
States, 319 U.S. 190, 219. We have found no reason 
to believe that § 152 does not,-as its terms suggest, infer 
regulatory authority over ‘all interstate . . . communi- 
cation by wire or radio.’ [notes omitted] 


Apart from the specific provisions of the Act which re- 
late to the Commission’s control of radio communication 
and facilities incidental thereto, the general provisions of 
the Act provide a further basis for Commission jurisdiction 
over the carriers’ facilities involved in this case. (R. 2863, 
para. 15). Section 2(a) provides, in pertinent part (47 
U.S.C. § 152(a)): 


The provisions of this Act shall apply to ail interstate 
and foreign communication by wire or radio and all 
interstate and foreign transmission of energy by radio 
.... (Emphasis added.) 


The carriers’ channel distribution facilities, as a link in the 
interstate transmission of broadcast signals come squarely 
within this language. Furthermore, the carriers are plainly 
engaged in interstate “wire communication”, over which 
the Commission has jurisdiction, for that term includes 
“the transmission of * * * signals, pictures and sounds of 
all kinds by aid of wire, * * * including all instrumentali- 
ties, facilities, apparatus, and services (among other things, 
the receipt, forwarding, and delivery of communications) 
incidental to such transmission” (47 U.S.C. § 153(a)). 


The Commission’s powers are not so limited that it must 
remain passive while uncertificated construction of channel 
distribution facilities proceeds apace. This construction by 
the carriers is a substantial undertaking involving consider- 
able expenditures by the carriers. As the Commission noted 
in its decision (R. 2867, para. 22), Indiana Bell expended 
approximately $900,000 to furnish facilities for a CATV 
system in Marion, Indiana (CCB Ex. No. 2, R. 1505), 
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General $497,000 for a system in Marion, Ohio (G.S. Ex. 

No. 3, R. 899), and United $343,220 for a system in Mans- 
field, Ohio (Un. Ex. No. 4, R. 960). Moreover, the phone 
companies have undertaken a national policy of CATV dis- 
tribution activity and now operate in forty-four states, con- 
struction of which was largely begun after the commence- 
ment of these proceedings. Expenditures of this magnitude 
will have an impact upon the value of the carriers’ property 
which is subject to Commission scrutiny in relation to its 
comprehensive statutory responsibility to regulate the car- 
riers’ interstate rates (47 U.S.C. 8 203, 204) and to estab- 
lish a valuation of the carriers’ property for purposes of 
determining their rate base and rate of return (47 U.S.C. 

§ 213). Expenditures by the carriers for channel distribu- 
tion facilities, if permitted without Section 214 certifica- 
tion, would result in serious void in the Commission’s statu- 
tory responsibility in this area. 


Section 214 confers upon the Commission broad super- 
visory control over construction by communications com- 


mon carriers in order to insure that such construction would 
not be wasteful, duplicative or unnecessary. As the Supreme 
Court stated in construing and applying comparable language 
in the Interstate Commerce Act, “ ... the building of un- 
necessary lines involves a waste of resources and . . . the 
burden of this waste may fall upon the public ....” 

Texas & Pacific Ry. v. Gulf Etc. Ry., 270 U.S. 266, 277 
(1926). Duplicative channel distribution facilities in a given 
area may result in impairment of economic viability of a 
CATV system. Indeed, denial of 214 regulation of trans- 
mission facilities forecasts the certain destruction of inde- 
pendent CATV operation, and a further major expansion 

of telephone company dominance in the communications 
media. Since CATV systems are subject to Commission 
regulation, it is unreasonable to assume that the Commis- 
sion is without power to control construction of facilities 
which service them and are ordinarily and by definition a 
part of the CATV system. The carriers contend that the 
Commission’s authority to promulgate rules relating to the 
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operation of CATV systems is all the power it needs to ef- 
fectively control its statutory responsibility with respect to 
broadcasting. This overlooks the obvious that CATV is as 
much the object of Commission responsibility as is broad- 
casting, and uncertificated construction of channel distribu- 
tion facilities may result in unnecessary duplication which 
could, under some circumstances, adversely affect existing 
CATV systems. 


C. State And Local Regulation Will Be Fostered 
By The Commission’s Section 214 Jurisdiction 
And A Lack Of Power To Require Certification 
Will Result In A Regulatory Void In Which The 
Carriers Will Usurp Local Government Functions 


Affirmance by this Court of the Commission’s jurisdic- 
tion to require Section 214 certification by the carriers 
will foster adherence to and respect for state regulation 
which principally involves franchising of CATV systems 
by local or municipal governments. The carriers’ conten- 
tion that state regulatory interests will be disregarded by 
an assertion of Commission jurisdiction over their facilities 
is untenable. The carriers’ argument appears to be based 
upon two erroneous assumptions which have no basis in 
fact. The first is that the Commission’s jurisdiction over 
their facilities will preempt all state and local regulation 
and the second is that the telephone companies will ad- 
here to local regulation and be responsive to local needs 
in the absence of Commission certification of their facil- 
ities. 

On the contrary, only through the Commission’s exer- 
cise of its jurisdiction over these facilities under Section 
214 will proper regard be paid to local and state regula- 
tions. Local and state “regulation” provides a meaning- 
ful surveillance in protection of local needs and conveni- 
ences. By far, the most significant aspect of state regu- 
lation in this area is franchising of CATV systems by 
local or municipal governments. This franchising, which 
is clearly a matter of local concern, involves the award 
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by a city to a CATV system of the right to operate with- 
in its boundaries. This local franchising involves such mat- 
ters as CATV rates to subscribers, the extent of service 

to be provided, and location of the distribution network. 
See Notice of Inquiry and Notice of Proposed Rulemak- 
ing, | F.C.C.2d 453, 466 (1965). 


The carriers’ argue that assertion of Section 214 
jurisdiction over their facilities can hardly avoid conflict 
with the awarding of franchises by local governments. 
This argument is totally spurious in light of the Commis- 
sion’s avowed and stated intention to leave such regula- 
tion under the control of local municipalities. The Notice 
of Inquiry and Notice of Proposed Rule-Making, | F.C.C. 
2d 453 (1965), which ultimately resulted in the Commis- 
Sion’s assertion of jurisdiction over CATV, explains (id., 
466): 


. . - [W]e do not contemplate regulation of such 
matters as CATV rates to subscribers, the extent of 
the service to be provided, or the award of CATV 
franchises. Apart from the areas in which the Com- 
mission has specifically indicated concern and until 
such time as regulatory measures are proposed, no 
Federal preemption is intended. Rather, we view 
our role as one of cooperating with local franchising 
authorities and state regulatory commissions. . . .! 


The decision further suggests that it will look to local 
franchising in reviewing 214 applications (R. 2876, para. 
40(c)). The telephone companies and their leaseback opera- 
tors are likely to pay greater respect to local franchising 
authorities where the status of local franchising will be 
under Commission scrutiny in granting Section 214 


11 This position was reaffirmed by the Commission in its Su- 
preme Court brief in Southwestern Cable. Brief for the United States 
and the Federal Communications Commission, p. 42, United States 
v. Southwestern Cable Co., 392 U.S. 157 (1968). 
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certification.’2_ If the Commission is without authority to 
certify the carriers’ facilities, then these facilities are likely 
to be installed at the will of the carrier. This circumstance 
will produce results whereby telephone companies, effective- 
ly usurp the power and authority of local municipalities in 
selecting and franchising cable telephone operations within 
the communities in which they operate. If the Commission 
is without power to act here in furtherance of its statutory 
responsibility, a major regulatory void is created whereby 
authority intended to be exercised by local governments is 
delegated to telephone company interests. Absent Commis- 
sion jurisdiction in this area, the state regulation to which 
the carriers would have this Court consider may mean no 
regulation at all. 


Moreover, certification under Section 214 will cause no 
onerous burdens to be placed upon the carriers. In a Public 
Notice by the Commission dated November 27, 1968, it in- 
dicated that about sixty-four telephone-company applications 
under Section 214 for channel distribution facilities had 
been filed and of these, forty-eight were unopposed (F.C.C. 
Public Notice, Report No. 3195). 


The carriers’ plea for local regulation is disingenuous, and 
a cover for avoiding any regulation. Only through Commis- 
sion jurisdiction, built upon the municipal regulatory struc- 
ture can the public wrestle with the telephone company 
effort to construct and take over a national network of 
cable distribution control and ownership. 


Il. THE CHANNEL DISTRIBUTION FACILITIES OF THE 
CARRIERS ARE SUBJECT TO SECTION 214a) OF 
THE ACT AND DO NOT FALL WITHIN ANY OF THE 
EXEMPTIONS TO THAT SECTION 


Since the carriers are engaged in furnishing an interstate 
communications service in their channel distribution 


12 The Bell Systems have represented that to research local author- 
ity in all areas would be an “horrendous task” (Tr. 106). 
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facilities to CATV systems. it is abundantly clear that such 
activity requires certification pursuant to Section 214. Sec- 
tion 214(a) provides (47 U.S.C. § 214(a)): 


Sec. 214. (a) No carrier shall undertake the con- 
struction of a new line or of an extension of any line, 
or shall acquire or operate any line, or extension there- 
of, or shall engage in transmission over or by means 
of such additional or extended line, unless and until 
there shall first have been obtained from the Commis- 
sion a certificate that the present or future public 
convenience and necessity require or will require the 
construction, or operation, or construction and opera- 
tion, of such additional or extended line: Provided, 
That no such certificate shall be required under this 
section for the construction, acquisition, or operation 
of (1) a line within a single State unless such line 
constitutes part of an interstate line, (2) local, branch, 
or terminal lines not exceeding ten miles in length, or 
(3) any line acquired under section 221 or 222 of this 
Act.... 


Section 214 requires certification as a prerequisite to the 
construction of “any line” and further defines a line as 
“any channel of communication established by the use of 
appropriate equipment”. From the plain language of this 
Section it is clear that the carriers’ facilities come within 
its provisions. 


The carriers contend, however, that their facilities come 
within the exemptions set forth in Section 214 and, accord- 
ingly, that certification is not required. In light of the re- 
medial nature of this section of the Act any exemptions 
thereto should be strictly construed in order to effectuate 
the intended remedy. See Piedmont & Northern Railway 
Co. v. Interstate Commerce Commission et al., 286 U.S. 
299, 311-312 (1932); Chicago-Milwaukee, St.P. & P. R. Co. 
v. Northern Pac. R. Co., 120 F.Supp. 710, 712 (D.C. Wash.), 
aff'd 225 F.2d 840 (9th Cir. 1955) (R. 2863-64, para. 16). 
In any case as we demonstrate here the carriers’ facilities 
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and activity do not fall within the specified exemptions and, 
thus, cannot elude Section 214 certification. 


A. The Commission Properly Concluded that the 
Carriers’ Facilities Are Part of an Interstate Chan- 
nel of Communications And Not Exempt From 
Certification By Reason of Section 214(a)(1) 


Section 214 exempts from certification ‘‘a line within a 
single state unless such line constitutes part of an interstate 
line,” (47 U.S.C. § 214(a)(1)). By its plain meaning, this 
exemption is inapplicable to the carriers’ facilities since the 
lines form a link in an interstate channel of communication 
(R. 2864-65, para. 18).8 


The carriers contend that the Commission misread Sec- 
tion 214(a) to impart a meaning to the term “line” in the 
exemption of Section 214(a)(1) which cannot be squared 
with the meaning of the same term in the general provisions 
of Section 214({a). Closer scrutiny of the provisions of this 
section reveals that the Commission’s interpretation of the 
term “line” was a proper interpretation of the plain mean- 
ing of the statute and that the carriers’ contention is in er- 
ror (R. 2864, para. 18). The carriers contend that the term 
“line” in Section 214(a)’s general provisions — “‘No carrier 
shall undertake the construction of a new line . . .” — refers 
to wires, cables, etc. of the carrier and not to a “line of 
communication”. Since these wires and cables, the carriers 
continue, admittedly lie within single states they fall with- 
in the first exemption. The carriers’ interpretation of the 
term “‘line”’ is a flat contradiction to the definition of that 
term as set forth in Section 214(a): “‘As used in this sec- 
tion the term ‘line’ means any channel of communication 
established by the use of appropriate equipment, other 


13 Assertion of exemption under Section 214(a)(1) is nothing 
more than a rehash of the carriers’ argument of immunity under Sec- 
tion 2(b)(1) and its claim of exclusive intrastate activity which we 
discuss more fully in Part I A of the Argument, pp. 11-16, supra, 
Therefore, we give it only brief treatment here. 
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than a channel of communication established by the inter- 
connection of two or more existing channels. . . .”. The 
Commission’s interpretation of the term “line” in the ex- 
emption is in precise accord with this statutory definition 
(R. 2864, para. 18). If the carriers’ contention was correct 
that the term “line” in the exemption in Section 214(a)(1) 
is limited to physical equipment, e.g., wires and cables, then 
this exemption would plainly have been unnecessary since 
any equipment wholly within a single state would not have 
been subject to Commission jurisdiction pursuant to Section 
2(b)(1). Neither the language of this definition of a line 
nor anything in the legislative history of Section 214 indi- 
cates a Congressional intent to limit the certification require- 
ments to cases where the physical facilities of the common 
carrier cross a state boundary. This definition of the term 
“line” clearly manifests a Congressional concern with the 
channel of communication rather than merely with the 
wires, cables and equipment used to establish the channel. 


B. The Commission Correctly Concluded That the 
Distribution Lines Used By The Carriers To Fur- 
nish Service To CATV Operators Are Not “Local, 
Branch, or Terminal Lines” Within The Meaning 
of Section 214(a)(2) 


Section 214(a)(2) exempts from certification any “local, 
branch, or terminal lines not exceeding ten miles in length.” 
(47 U.S.C. § 214(a)(2)). Once the nature and extent of 
the service provided by the carriers to CATV systems is 
comprehended it is clear that the lines involved are not 
“Jocal, branch, or terminal lines” as these terms are used 
in this exemption. The construction of these facilities or 
lines by the carriers involves far more than a minor addi- 
tion to improve or supplement existing services 
R. 2866-67, para. 22). The design, engineering and con- 
struction of facilities for a CATV system involves complete- 
ly new construction of plant facilities (Tr. 162). This con- 
struction will involve the carriers in a “different area” of 
service unlike that which the carriers are presently providing 
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(Tr. 317). Moreover. they have the construction of a uni- 

fied network of distribution cable from the antenna tower 

to the set of the subscribers ordinarily in service to a single 
CATV system operator. 


“Local, branch, or terminal” lines are nowhere defined 
in the Communications Act or under Part 63 of the Com- 
mission’s Rules and Regulations (47 C.F.R. 88 63 et seq.). 
It is reasonable therefore to give these terms their ordinary 
meaning. Webster’s Third New International Dictionary 
(1966) defines “terminal” generally as “relating to an end, 
extremity, boundary or terminus, growing at the end of a 
branch or stem, occurring at or contributing to the end of”. 
“Branch” is similarly defined as “something that extends 
from, enters into or is an offshoot of a main body or source”. 
And the term “local” is defined as “characterized by, relat- 
ing to or occupying a particular place, characteristic of or 
confined to a particular place, not general or widespread.” 
The carriers cannot realistically contend that the newly in- 
stalled and unique communications plant (a basic CATV 


communications system complex) over which it furnishes 
lease-channel services for CATV constitutes either a “branch” 
line off of an existing carrier circuit or plant nor can it 
constitute a “terminal’”’ connection thereto. The services 

in question here are not “‘local”’ in character but rather 
constitute a link in an interstate channel of communications 
(R. 2864-65, para. 18). See discussion, supra at pp. 11-16. 


Examination of the legislative history of Section 214 
clearly supports this interpretation. This legislative history 
shows that Section 214(a) of the Communications Act was 
based upon, and taken from Section 1 (18-24) of the Inter- 
state Commerce Act (49 U.S.C. $ 1 (18-24)). A study 
of that legislation indicates that the exemption provision 
of the Interstate Commerce Act analogous to Section 214 
(a)(2) pertains to “spur, industrial, team, switching or side 
tracks”. New “main-line” tracks were not exempted; and 
new CATV cable plants are not appropriate for exemption. 


The legislative history clearly establishes the intent of the 
framers of the Communications Act to distinguish between 
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the treatment of new “interstate” lines and new “local” 
lines. Mr. Rayburn, House Floor Manager of the bill ex- 
plained the provisions of Section 214(a)( Dyas 


Section 214 relating to extension of lines is based upon 
section 1(18) to (24) of the Interstate Commerce Act 
which relates only to transportation. It requires a cer- 
tificate of public convenience and necessity from the 
Commission for the construction of a new interstate 
line but permits the construction of local lines and the 
supplementing of existing lines without such certificate 
(Emphasis added.). 


Thus, the Act established a distinction in the meaning and 
treatment of new interstate lines from purely Jocal lines 
supplementing existing lines. Where a new interstate line 

is involved, as here, the certification requirements of Sec- 
tion 214(a) are fully applicable. Of course, a carrier may 
supplement or extend existing interstate lines where such 
plant modification consists of lines less than ten miles in 
length, but this exemption is inapplicable to construction 
of wholly new, non-local [interstate] lines. Therefore, the 
pertinent history of the enactment of Section 214 demon- 
strates that “local, branch, or terminal lines” pertain, in 
terms of common, practical communications terminology, 
only to lines which diverge from or are tributory to a main 
toll trunk line and which are used primarily for local rather 
than interstate services. 


14 7g Cong. Record 10,314 (1934); see also comments of Mr. 
Rayburn at 78 Cong. Record 10,987 (1934). 


ISas pointed out in the Conference Report, H.R. Rep. No. 1918, 
73rd Cong. (1934), the original House version of Section 214(a) con- 
tained an additional exemption “‘of wires or cables fixed to existing 
pole lines or conduits or other structures constituting established 
routes”. But this exemption was omitted by the conferees and the 
Commission instead was conferred with authority to impose less than 
the full requirements of Section 214(a) where supplementation of 
existing routes is involved. See 47 C.F.R. § 63.03. 
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The provisions of the Interstate Commerce Act upon which 
Section 214 was based and the cases interpreting those pro- 
visions provide a highly persuasive analogy to the instant 
case. Section 1(18) of the Interstate Commerce Act re- 
quires certification for a carrier’s “extension of its line” 
the “‘construction of a new line”. Section 1(22) eontee 
from certification any “spur, industrial, team, switching, or 
side tracks located or to be located wholly within one state 

...” The distinction between these two provisions was 
discussed by Mr. Justice Brandeis in Texas & Pacific Ry. v. 
Gulf, etc., Ry., 270 U.S. 266 (1926). The construction of 
track in that case was to serve an industrial district of Dallas, 
Texas. The proposed line was seven and one-half miles in 
length and was to serve an area already being served by an- 
other carrier. In rejecting the carrier’s contention that the 
proposed trackage was “industrial” track and therefore ex- 
empt from certification, the Court stated (id. at 278): 


Tracks of that character are commonly constructed 
either to improve the facilities required by shippers 


already served by the carrier or to supply the facilities 
to others, who being within the same territory and 
similarly situated are entitled to like service from the 
carrier. ... Moreover, the expenditure involved is or- 
dinarily small. But where the proposed trackage ex- 
tends into territory not theretofore served by the car- 
rier, and particularly where it extends into territory 
already served by another carrier, its purpose and ef- 
fect are, under the new policy of Congress, of national 
concem.... If the purpose and effect of the new 
trackage is to extend substantially the line of a carrier 
into new territory, the proposed trackage constitutes 
an extension of the railroad within the meaning of 
paragraph 18, although the line be short... . 

The carriers’ facilities in this case are not an extension of 
an existing service. On the contrary, these channel distribu- 
tion facilities constitute a new and unique service for the 
carriers which injects them into new areas of service (Tr. 
317), analogous to new “territories” discussed in the quote 
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from Texas & Pac. Ry., supra, and similarly subject to certi- 
fication by a national agency. Nothing in that opinion con- 
fines its rationale to new geographic territory. The princi- 
ples involved there are equally applicable to new services 
unlike those previously provided. 


The Court in Texas & Pacific Ry. also indicated that the 
expenditure involved is ordinarily small for construction of 
spur or industrial trackage. Therefore, the cost of channel 
distribution facilities is a relevant factor to be considered. 
Substantial outlays of funds are required in order to furnish 
CATV channel service. See p. 9, n. 5, supra, where the cost 
of several carrier’s facilities was reviewed. These expenditures 
clearly indicate that the carriers are involved in construction 
of main communications lines which require certification and 
Section 214(a)(2) clearly does not apply. 


C. None of The Other Provisions of The Act Relied 
Upon By The Carriers Exempt Them From Sec- 
tion 214 Certification 


Section 2(b)(2) of the Act provides, in pertinent part 
(47 U.S.C. § 152(b)(2)): 


Subject to the provisions of Section 301, nothing in 
this Act shall be construed to apply or to give the 
Commission jurisdiction with respect to . . . (2) any 
carrier engaged in interstate or foreign communication 
solely through physical connection with the facilities 
of another carrier not directly or indirectly control- 
ling or controlled by, or under direct or indirect com- 
mon control with such carrier. . . . (Emphasis added.) 


The decisive factor in determining the applicability of 
this exemption is not the carriers’ status as “connecting 
carriers” but rather the character of the communication 
service in which the carrier is involved. The connecting 
carrier, as with the fully subject carrier, who furnishes 
channel distribution facilities to a CATV system is a link 
in the instantaneous transmission of a television signal and 
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as such is engaged in furnishing an interstate communica- 
tion service. (See discussion at p. 11-16, supra). Although 
certain of the carriers in these proceedings have been pre- 
viously classified as “connecting carriers”, they are not en- 
gaged in interstate communication solely through physical 
connection with the facilities of a non-affiliated carrier 
when they provide channel distribution services. There- 
fore, as applied to the interstate communications service 
here involved, Section 2(b) (2) according to its plain mean- 
ing is inapplicable. This interpretation of Section 2(b)(2) 
would not deprive its application to the other interstate 
communications services of such carriers resulting “solely 
through physical connection with the facilities” of a non- 
affiliated carrier. Moreover, the interpretation of Section 
2(b)(2) urged here is consistent with the overall aims of 
the Act in that it does not accord the connecting carrier 
a preferred status vis a vis the fully subject carrier where, 
as here, they are both engaged in furnishing an interstate 
communications service. 


A recognition that a telephone company which had 
been classified as a connecting carrier could be involved 
in an interstate communications service other than through 
physical connection with a non-affiliated carrier was made 
by the Sixth Circuit in Ward v. Northern Ohio Telephone 
Co., 300 F.2d 816 (6th Cir. 1962), cert. den., 371 U.S. 
820 (1962). In that case, the telephone company which 
had been classified as a connecting carrier, furnished tele- 
phone lines to a radio station to carry its program from 
its studio to its transmitter. All of the telephone com- 
pany’s facilities were situated within Ohio. The Court 
held that with respect to such a service, the telephone 
company was engaged in interstate communication and 
then proceeded to reject the telephone company’s conten- 
tion that it was exempt from regulation by reason of its 
status as a connecting carrier. Although the court in 
Ward relied upon an exception contained in Section 2(b) 
to the effect that Sections 201-205 should apply to con- 
necting carriers, those exceptions need not be relied upon 
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here since the provisions of Section 2(b)(2), to which the 
exceptions relate do not exempt the connecting carriers. 
Thus, in the instant case there is no occasion for these 
exceptions to be considered since the carriers are not en- 
gaged in interstate communication solely through physical 
connection with the facilities of an unaffiliated carrier. 
Section 2(b)(2) provides no basis for any exemption from 
Section 214 certification by the connecting carriers. 


The carriers’ reliance on Capital City Telephone Co., 3 
F.C.C. 189 (1936) is misplaced. A fair reading of that case, 
if anything, tends to support the Commission’s decision for 
it reasons that a connecting carrier can be subject to the 
Commission’s jurisdiction for one purpose but would not 
necessarily lose its status as a connecting carrier for other 
purposes.’ The interpretation of Section 2(b)(2) urged 
here would clearly not affect the carriers’ status as connect- 
ing carriers with respect to those interstate activities result- 
ing “solely through physical connection” with a non- 
affiliated carrier. 


An exemption from Commission regulation is set forth in 
Section 221(b) of the Act for “telephone exchange service.””!7 


16 The Commission quite properly felt it unnecessary to examine 
or distinguish Capital City, since the carriers at the outset fall out- 
side the Section 2(b)(2) exemption, since their CATV activity is 
interstate, determined other than solely through physical connection 
(R. 2868-69, para. 26). 


17 Section 221(b) provides (47 US.C. § 221(b)): 


Subject to the provisions of section 301 nothing 

in this Act shall be construed to apply, or to give the Com- 
mission jurisdiction, with respect to charges, classifications, 
Practices, services, facilities, or regulations for or in connection 
with wire, mobile, or point-to-point radio telephone exchange 
service, or any combination thereof, even though a portion of 
such exchange service constitutes interstate or foreign com- 
munication, in any case where such matters are subject to reg- 
ulation by a State commission or by local governmental 
authority. 
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The Act in Section 3(r) defines “telephone exchange serv- 
ice” as follows (47 U.S.C. § 153(r)): 


.. - Service within a telephone exchange, or within a 
connected system of telephone exchanges within the 
same exchange area operated to furnish to subscribers 
intercommunicating service of the character ordinarily 
furnished by a single exchange and which is covered by 
the exchange service charge. (Emphasis added.) 


The carriers’ channel distribution facilities clearly do not come 
within this plain and unambiguous language and do not con- 
stitute “telephone exchange service” (R. 2867, para. 23). The 
placement and construction of a CATV system and the car- 
tiers’ facilities for the system are in no way related to the geo- 
graphical location and limitations of a telephone exchange. 
The central factor in placing the CATV antenna is the best re- 
ception of signals which is an engineering problem unrelated 
to exchange boundaries (G.S. Ex. No. 2, pp. 3-4, R. 884-85). 
The length of the cable and the carriers’ tariffs are not limited 
by the delineations of the exchange boundaries (Tr. 386, 388- 
89). In practical application, the exchange area has simply no 
effect upon CATV services offered nor upon the carriers’ 
facilities to supply those services. 


Manifestly, the phrase “telephone exchange service” applies 
to a telephone or comparable service involving “intercommun- 
icating service” or a two-way communication. Section 3(r), 
by its plain meaning, makes this abundantly clear when it re- 
fers to “‘intercommunicating service of the character ordinar- 
ily furnished by a single exchange”. No two-way communica- 
tions are involved in these proceedings (Tr. 57-58) since the 
CATV channel services are comprised of the One-way trans- 
mission of television signals (Tr. 491). CATV channel service 
offerings do not require an “exchange” nor do they go through 
an “exchange” or central office. Webster’s Third New Inter- 
national Dictionary (1966) defines “exchange” generally as 
“the act of giving or taking one thing in return for another... 

a place where things or services are exchanged, as [e.g.] a tele- 
phone exchange”. The construction of lines for CATV channel 
distribution service is not remotely applicable to the concept 
of “telephone exchange service” defined in Section 3(r) and 
the exemption set forth in Section 221(b) does not apply. 
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THE COMMISSION’S DECISION AND ORDERS 
ENTERED IN THE PROCEEDINGS DID NOT DE- 
PRIVE THE CARRIERS OF THE REQUISITE SAFE- 
GUARDS OF PROCEDURAL DUE PROCESS AND 
ARE IN COMPLIANCE WITH THE RELEVANT 
PROVISIONS OF THE ADMINISTRATIVE PRO- 
CEDURE ACT 


A. The Commission Is Authorized to Enter 
Cease and Desist Orders Pursuant to Section 
312 to Enforce Compliance with Section 
214 


The Commission’s authority to enter cease and desist 
orders pursuant to Section 312 to enforce compliance 
with Section 214 is clear from the language of the statute. 
Section 312(b) provides (47 U.S.C. §312(b)): 


Where any person (1) has failed to operate substan- 
tially as set forth in a license, (2) has violated or failed 
to observe any of the provisions of this Act, or section 
1304, 1343, or 1464 of Title 18 of the United States 
Code, or (3) has violated or failed to observe any rule 
or regulation of the Commission authorized by this 
Act or by a treaty ratified by the United States, the 
Commission may order such person to cease and desist 
from such action. (Emphasis added.) 


The references in Section 312(b) to “any person’, “any 
of the provisions of this Act” and “‘any rule or regulation 
of the Commission authorized by this Act” manifest a 
Congressional intent that the cease and desist power is not 
limited to violations of Title III of the Act. The word 
“person” in its natural meaning embraces anyone, whether 
licensee or not.!® The phrase “any of the provisions of 
this Act” make it abundantly clear that Section 312(b) can 

_properly be applied to violations of Section 214(a). Had 


18person is defined in 47 U.S.C. § 153(i) to include “an individual, 
partnership, association, joint stock company, trust or association.” 
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Congress intended to restrict Section 312(b) to Title III of 
the Act, it would have done so as it did in Section 329.!9 
This difference cannot be attributed to legislative oversight.2° 


Since the construction by the carriers involves facilities 
and services for CATV operators who themselves carry sig- 
nals of television broadcasting stations it is apparent that 
the Commission, in these proceedings, is likely to be involved 
in consideration of the respective interests of telephone com- 
panies, CATV operators and broadcasting licensees. Under 
such circumstances, it is most appropriate that the Commis- 
sion should not be restricted to a rigidly compartmentalized 
approach to the comprehensive scheme of regulation con- 
ferred by Congress. The Commission’s regulatory power 
applies “‘to all interstate and foreign communication by 
wire or radio...” (47 U.S.C. § 152(a)). 


Section 312 cease and desist power was added to the Act 
in 1952 and was placed in Title III. Although the compan- 
ion amendments passed at the same time were principally 
concerned with provisions regulating broadcasting, no evi- 
dence can be found in the legislative history that Congress 
intended that provisions otherwise applicable to Title II of 


19 Section 329 authorizes the Commission “to designate any offi- 
cer or employee of any other department of the Government to 
render . . . services at any place within the United States in connec- 
tion with the administration of Title III of this Act...” (47 U.S.C. 
§ 329) (Emphasis added.). 


20 The Ninth Circuit, in determining whether it had jurisdiction 
to review a cease and desist order entered by the Commission against 
a CATV operator, held recently that Section 312 by its plain meaning 
was not limited to “licensees” and could be applied to a CATV oper- 
ator. Valley Vision, Inc. v. Federal Communications Commission, 
399 F.2d 505 (9th Cir. 1968). 
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the Act should not be so applied. On the contrary, the 
legislative history supports the conclusion that Congress 
intended that the 1952 amendments apply equally to 
common carriers, unless otherwise restricted. The Senate 
Report stated (S. Rep. No. 44, Committee on Interstate 
Commerce, 82nd Cong. Ist Sess., p. 10 (1951)): 


Your committee is strongly of the opinion that enact- 
ment of the bill is a major step forward in the evolu- 
tion of the regulation of radio and wire communica- 
tions, both broadcast and common carrier. (Emphasis 
added.) 


This Court, in Buckeye Cablevision, Inc. v. Federal Com- 
munications Commission, 128 U.S. App. D.C. 262, 387 
F.2d 220 (1967), rejected a division of the Act in holding 
that CATV systems are subject to regulation by the Com- 
mission (387 F.2d at 225): 


We also reject the suggestion that the Commission’s 
powers are rigidly compartmentalized into ‘licensing’ 
and ‘public utility regulation’ functions. 


Similarly, the Supreme Court rejected a compartmen- 
talized view of the Communications Act in United States 
v. Southwestern Cable Co., 392 U.S. 157 (1968), in holding 
that CATV was subject to the regulatory power of the 
Commission. The argument there was that the Commis- 
sion’s regulatory power over common carriers was contained 
in Title II and over broadcasters in Title III with no “cross 
over”, and since CATV was neither common carrier nor 
broadcaster, it eluded the Act’s grasp. In rejecting the mu- 
tual exclusivity of Titles II and III, the Supreme Court 
recognized the comprehensive regulatory power of the 
Commission (/d. at 172-173): 


Congress . . . conferred upon the Commission a 
‘unified jurisdiction’ [S. Rep., No. 781 at 1] and 
‘broad authority’ [H.R. Rep., No. 1850 at 1]. 
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Congress in 1934 acted in a field that was demon- 
strably ‘both new and dynamic’, and it therefore 
gave the Commission ‘a comprehensive mandate’, 
with ‘not niggardly but expansive powers.’ 


Entering cease and desist orders against common carrier 
violations of Section 214 is an appropriate application of 
Section 312 and consistent with the comprehensive scheme 
of regulation. 


Although the Commission relied upon Section 312(b) 
in entering the cease and desist orders, Section 205(a) 
(47 U.S.C. § 205(a)) also provides authority to restrain 
violations of Section 214(a).2!_ This section authorizes 
the Commission to order a carrier to cease and desist from 
any practice that is or will be in violation of any provisions 
of the Act. Even if Section 312(b) did not apply, Section 
205(a) grants the necessary authority to restrain violations 
of Section 214(a). 


The general regulatory sections of the Act provide further 
authority for cease and desist orders. Sections 4(i) and 
303(r) contain delegations of authority for the Commission 
to “make such rules and regulations, and issue such orders” 
not inconsistent with the Act as it may find necessary in 
the execution of its functions, and to “make such rules 
and regulations and prescribe such restrictions and condi- 
tions” not inconsistent with the Act “as may be necessary 
to carry out [its] provisions .. . ” (47 U.S.C. 8 154(i), 
303(r)). United States v. Southwestern Cable Co., 392 
U.S. 157 (1968), cites these sections as the basis of the 
Commission’s authority to issue cease and desist orders 
against CATV activity. Thus, having concluded that a 


21 The Commission has traditionally applied Section 205(a) to 
matters such as tariffs and the carriers’ rates to customers. However, 
the fact that the Commission has not previously applied Section 205 
to enforce compliance with Section 214 should not defeat its power 
to do so here. 
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violation of the Act did occur, Sections 4(i) and 303(r) 
provide adequate authority for the issuance of cease and 
desist orders, even absent a specific mandate as provided in 
Sections 312(b) and 205(a). The language of 4(i) and 
303(r) indicates that Congress has given an extensive grant 
of regulatory authority to the Commission where, as here, 
its action conforms with the purposes and policies of Con- 
gress and does not contravene any terms of the Act. See 
Niagara Mohawk Power Corp. v. Federal Power Commis- 
sion, 126 U.S. App. D.C. 376, 379 F.2d 153, 158 (1967). 


The plain meaning of Section 214 of the Communications 
Act and the comprehensive scheme of regulation delegated 
to the Commission indicate that injuctive relief in a judicial 
proceeding, pursuant to Section 214(c), is not the exclusive 
temedy for enforcement of Section 214(a). Section 214(c) 
provides (47 U.S.C. § 214 (c)): 


... Any construction, extension, acquisition, opera- 


tion, discontinuance, reduction or impairment of 
service contrary to the provisions of this section may 
be enjoined by any court of competent jurisdiction 
at the suit of the United States, the Commission, the 
State commission, any State affected, or any party in 
interest (Emphasis added.). 


The phrase “‘may be enjoined” indicates that Section 214(c) 
is not the exclusive remedy available. The language is dis- 
cretionary and does not impose a mandatory remedy upon 
the Commission when seeking to enforce Section 214(a). 
This discretionary provision is inserted in the statute adja- 
cent to other provisions that do impose a mandatory require- 
ment upon the Commission. For example, Section 215(a) 
of the Act provides that “the Commission shall examine into 
transactions...” (Emphasis added.). In this provision, 
Congress expressly directed the Commission to follow cer- 
tain mandatory procedures. No command for injuctive ac- 
tion was employed in Section 214(c). This contrast illustrates 
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that the use of the word “‘may” in Section 214(c) was not 
a legislative oversight and that the appropriate remedy 
under the Act was placed in the Commission’s discretion.?2 


The carriers contend that the Commission’s exclusive 
remedy for enforcement of Section 214(a) is to seek an 
injunction pursuant to Section 214(c) where the court 
should decide de novo whether the channel facilities are 
subject to the certification requirements. This contention 
is based upon cases construing similar provisions of the 
Interstate Commerce Act 23 (49 U.S.C. $1 et seq.). These 
I.C.C. cases are so clearly distinguishable from the instant 
case as to be of marginal value. The carriers rely principally 
upon Texas & Pac. Ry. v. Gulf, etc., Ry., 270 U.S. 266 
(1926) and Powell v. United States, 300 U.S. 276 (1937). 


These cases involved interpretations of Section 1(18) of 
the I.C.C. Act requiring a certificate of convenience for the 
extension of rail lines and Section 1(20), conferring injunc- 
tive power to enforce 1(18). Texas & Pac. Ry. held a com- 
peting railroad’s exclusive remedy to enforce Section 1(18) 
was by injunctive action. Powell similarly held that where 


22 Where, as here, the word “may” appears in close juxtaposition 
to the word “shall” in other provisions of the same statute, the former 
has been interpreted as discretionary in Federal Land Bank of Spring- 
field v, Hansen, 113 F.2d 82 (2d Cir. 1940). 


23 Intervenors do not deny that Section 214 was patterned after 
Section 1(18)—(22) of the Interstate Commerce Act. Sen. Rep. No. 
781, Committee on Interstate Commerce, 73d Cong., 2d Sess., p. 5 
(1934) provides that “[i] t is similar to Section 1(18)—(22) of the 
Interstate Commerce Commission Act relating to construction.” 
However, these I.C.C. cases are not binding authority on the inter- 
pretation of the Communications Act which must be interpreted as 
a whole to give effect to its legislative intent. The I.C.C. cases are at 
most, and where otherwise factually similar, merely one factor in 
the total effort to give a fair meaning to the words of Section 214(c). 
See Federal Communications Commission v. Columbia Broadcasting 
System of California, 311 U.S. 132 (1940). 
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the ICC had invalidated a tariff on the behest of a compe- 
titive railroad, the railroad’s sole remedy was a suit under 
Section 1(20) since the competing railroad had not applied 
for a certificate of convenience and necessity. Powell and 
Texas & Pac. Ry., both hold that a third party cannot elect 
between a proceeding before the I.C.C. and an action under 
Section 1(20), but have an exclusive remedy in injunctive 
court actions. The Commission’s choice of remedies was 
not before the Court and the reference in Powell to the 
Commission, in dictum, should not be persuasive in the 
instant case. The remaining I.C.C. cases cited by the car- 
riers also involved remedies available to third parties and 
not the Commission. Moreover, the Commission’s power 
here is drawn from other provisions in the Communications 
Act, namely Sections 312(b) and 205(b) conferring cease 
and desist authority, and the general provisions, Sections 
4(i) and 303(r), empowering the Commission with necessary 
authority to carry out the purposes of the Act.% The fact 
that third parties have no other powers to enforce this pro- 
vision of the statute, does not diminish or reduce other 
powers conferred upon the regulatory agency. 


If the Commission were confined to the judicial remedy 
in Section 214(c) for the enforcement of Section 214(a) 
an onerous burden would be placed upon the courts, the 
telephone companies, the Commission and the public. The 
already understaffed Commission would have to institute 
injunctive proceedings each time the telephone companies 
objected to Section 214 certification. This would result in 
hopeless confusion which would impede the orderly admin- 
istrative process and would hopelessly frustrate the 


241n construing a statute a court should not be guided by a single 
sentence, but should the provisions of the statute as a whole and to 
its stated object and policy. V.L.R.B. v. Lion Oil Co., 352 U.S. 282 
(1956). 
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Commission’s efforts to bring uniform treatment and regu- 
lation to telephone company efforts in wiring up the na- 
tion with unregulated cable distribution networks. Any 
meaningful assertion of jurisdiction and the exercise of 
reasonable regulation before the fact required the Com- 
mission to act as it did and not through the injunctive 
process. 


B. The Commission’s Decision And The Cease 
And Desist Orders Entered Against The Car- 
riers Did Not Deprive Them Of Procedural 
Due Process 


A review of the development of these proceedings de- 
monstrates that the carriers were adequately and timely 
notified of the legal issues and of the Commission’s inten- 
tion to take the necessary remedial action, including cease 
and desist orders, if Section 214 were found applicable. 
The procedural safeguards underlying the specific provi- 
sions of Section 312(c) were observed even though no 
“formal” show cause orders were issued and the carriers 
were given every opportunity to “offer grounds” to show 
why cease and desist orders would not be in the public 
interest. 


The Section 214 proceedings grew out of the Commis- 
sion’s investigation into the lawfulness of tariffs for dis- 
tribution facilities furnished for use of CATV systems 
filed by Bell, General and United (R. 2856, para. 6). 
Investigations were instituted between October 12, 1966, 
and January 11, 1967 (R. 2856, para. 6) and separate pro- 
ceedings involving each of the three carriers were subse- 
quently consolidated for hearing, 6 F.C.C.2d 440 (1967). 


The Commission then concluded that the tariffs raised 
questions of the applicability of Section 214 and that the 
proceedings involved adjudication within the meaning of 
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Section 2(d) of the Administrative Procedure Act (5 U.S.C. 
$551) since, if Section 214 were applicable, the Commis- 
sion proposed to take remedial action, including the issuance 
of cease and desist orders, against individual carriers on the 
basis of evidence adduced. By Memorandum Opinion and 
Order, the Section 214 issues were then deleted from the 
consolidated proceedings and a separate adjudicatory pro- 
ceeding was intiated where the Commission stated, 7 F.C.C. 
2d 571, 575-576 (1967): 


Thus, the parties are on notice that the Commission 
does have these Section 214 legal questions under re- 
view and that any further construction or extension 
of lines may be the subject of appropriate remedial 
action in this proceeding, including the issuance of 
cease and desist orders 


The carriers were formally and duly notified of the issues 
and the possibility of remedial action well in excess of 
30 days prior to commencement of the hearings on May 
31, 1967.4 


The issuance of a formal show cause order by the 

‘Commission, pursuant to Section 312(c), would have 
amounted to nothing more than duplication of the notice 
to the carriers already so clearly set forth in its orders. In 
view of the notice given and in the absence of substantial 
prejudice upon the carriers, the Commission’s failure to 
issue a “formal” show cause order is not a fatal defect as 
would adversely affect or taint the otherwise validly entered 
cease and desist orders. 


25 Section 312(c) requires that show cause orders be served at 
least 30 days prior to commencement of the hearings. 


26 These proceedings, as discussed supra, were clearly in compliance 
with the notice provisions of Sections 5(a) and 9(b) of the Adminis- 
trative Procedure Act. 
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The carriers contend that the Commission erred in failing 
to make sufficient findings of fact to support its conclusion 
of law that the carriers are engaged in interstate communica- 
tions and facilities. The Commission’s careful and exhaustive 
deliberations as well as its precise factual findings, clearly 
set forth in its decision, were more than adequate and the 
carriers’ contentions are without substance. 


Significantly, no material issues of fact are challenged 
here. There is no factual dispute as to the location of the 
carriers’ facilities and the Commission’s decision allows that 
these facilities are situated within single states.2”_ Nor is 
there a factual dispute or challenge by the carriers that the 
serviced CATV systems are engaged in the transmission of 
television signals frequently originated in states other than 
that in which the CATV system operates (Tr. 145). The 
Commission’s decision, based on undisputed facts, is largely 
a matter of statutory interpretation and contains the findings 
necessary for its conclusions, For example, the decision 
contains a description of a CATV system (R. 2854, para. 2), 
a description of the carriers’ facilities (R. 2854-5, para. 3), 
a description of the interstate nature of the facilities (R. 
2861-62, para. 13), findings relating to the exemptions in 
Section 214(a)(1) and (2) (R. 2864-67, paras. 18-22) and 
findings with respect to connecting carriers (R. 2868-9, 
para. 26). The carriers’ argument of insufficiency of the 
Commission’s factual findings amounts to no more than its 
displeasure with the adverse conclusions of law subjecting 
them to orderly regulatory control. Furthermore, the 
Commission’s factual findings and conclusions of law clear- 
ly comply with Section 8(b) of the Administrative 


27 The carriers’ channel distribution facilities do cross state bound- 
aries in one instance. United serves a single system where its cable is 
in both Oregon and Washington (Un. Ex. No. 5, R. 971). 
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Procedure Act”® and the applicable judicial standards de- 
veloped by this Court.?9 


General contends that the Commission erred to the extent 
it imposed “special and onerous” requirements upon those 
carriers whose facilities serve affiliated CATV systems. Car- 
riers serving affiliated CATV systems were ordered to cease 
and desist from operation of the facilities serving these 
systems (R. 2875-6, para. 40). However, the Commission in 
balancing the equities provided for continued operation of 
existing distribution networks upon the filing by the affili- 
ated carriers of a Section 214 application and a showing that 
an independent CATV system was not foreclosed from entry 
into the market by reason of the telephone company affilia- 
tion with a CATV system. As part of this order the carriers 
were invited to offer evidence of any public interest factors 
militating against imposition of cease and desist orders 
(R. 2876, para. 40(a)—(f)). These orders maintain the status 
quo during the interim period of review of individual Sec- 
tion 214 applications and determination of public conven- 


28 section 8(b) of the Administrative Procedure Act provides, in 
pertinent part, as follows (5 U.S.C. § 557): 
All decisions . . . shall include a statement of — 
(A) findings and conclusions, and the reasons or basis 
therefore, on all the material issues of fact, law, or 
discretion presented on the record... . 


29 The Commission is obliged to set forth its findings on material 
issues of fact so that the factual basis upon which it has proceeded is 
clear and that no guesswork or speculation will be left to the court. 
Radio Station KFH Co. v. Federal Communications Commission, 
100 U.S. App. D.C. 164, 247 F.2d 570 (1957). See also Northeast 
Airlines, Inc. v. Civil Aeronautics Board, 331 F.2d 579 (1st Cir. 1964). 
Its decision should not be reversed on review unless it can be demon- 
strated that the Commission acted so arbitrarily, capriciously and 
unreasonably as to prejudice the rights of the parties. Channel 9 
Syracuse, Inc. v. Federal Communications Commission, 128 U.S. 
App. D.C. 187, 385 F.2d 969 (1967). 


47 


ience and necessity. Regulatory authority to maintain the 
status quo during this interim period is not merely useful, 
it is indispensable to effective performance of the Com- 
mission’s statutory responsibilities. 


The record is replete with evidence of the existence of an 
affiliation between certain carriers and CATV systems?” 
(GS Ex. 1, Att. B, R. 839-40, CCB and TF Ex. No. 1, 

R. 984-5, Tr. 55-56, 360-361).3!_ The Commission in an 
exercise of its expertise and experience in CATV operations 
observed (R. 2871, para. 32): 


By reason of its control over utility poles, or other 
local advantages resulting from its status as an existing 
common carrier in the community, the telephone com- 
pany is in a position to preclude or to substantially 
delay an unaffiliated CATV system from commencing 
service and thereby eliminate competition. Further- 
more, construction by a telephone company for an 
affiliated CATV operator calls for careful scrutiny on 
the part of the Commission in order to insure against 
wasteful duplication or unnecessary construction. 


In light of the Commission’s experience and expertise in 
this area its statement and the action taken were a proper 
and necessary exercise of its responsibility to protect the 
public interest, convenience and necessity.22 Since the af- 
filiated carriers have failed to show that this action was 


30 These carriers are certain operating subsidiaries of General and 
United. 


31 General complains that attempts to introduce considerations 
with respect to affiliated companies, competing systems and pole 
line attachments were over-ruled as improper by the Hearing Exami- 
ner. However, General neglects to mention that this testimony was 
excluded pursuant to the carriers’ objections, (Tr. 95, 97, 169, 558). 
It cannot now claim to be prejudiced by its own action. 


32 This Court has recognized that the Commission’s overriding 
duty is to protect the public convenience, interest and necessity 
(note continued next page). 
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clearly erroneous or that they have been unduly prejudiced, 
this Court should not overturn the Commission’s action par- 
ticularly in an area of its expertise and experience. See 
Cedar Rapids Televison Co. v. Federal Communications 
Commission, 128 U.S. App. D.C. 270, 387 F.2d 228 (1967). 


Deep South Broadcasting Co. v. Federal Communications 
Commission, 120 U.S. App. D.C. 365, 347 F.2d 459 (1965), 
cited by the carriers is inapplicable. In that case this Court 
held that the Commission’s Review Board erred in finding 
that a grant of a radio station’s application for increased 
power would not have an adverse impact on future assign- 
ment of frequencies. The Review Board had made this find- 
ing under circumstances where an objecting station did not 
have an opportunity to contest the Board’s statisitcal calcula- 
tions on interference. Unlike the instant case, the Board’s 
action, which purported to be final, involved analysis of a 
very specific factual situation ideally suited to adversary 
scrutiny and cross-examination. The orders in the instant 
case were entered to preserve the status quo and the carriers 
are given the opportunity to present any public interest 
factors which would be relevant to a determination as to 
whether relief from the cease and desist orders would be 
warranted (R. 2876, para. 40(f)). Under these circumstances 
the affiliated carriers cannot reasonably contend that the 
Commission’s action has resulted in undue prejudice. 


32 (Continued) 

Beaumont Broadcasting Corp. v. Federal Communications Commis- 
sion, 91 U.S. App. D.C. 111, 202 F.2d 306 (1953). The Commis- 
sion’s requirement of a special showing by the affiliated carriers 

is designed to achieve this objective. 
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CONCLUSION 


For the foregoing reasons, Intervenors, The National 
Cable Television Association, Cox-Cosmos, Inc., Sterling 
Information Services, Ltd., TelePrompTer Corporation and 
TelePrompTer Manhattan CATV Corporation, respectfully 
request that the action of the Federal Communications 
Commission requiring Section 214 certification by the 
carriers, be affirmed. 
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ADDENDUM 
Communications Act of 1934 


Section 2, 47 U.S.C. § 152 (1964): 


(a) The provisions of this Act shall apply to all 
interstate and foreign communication by wire or 
radio and all interstate and foreign transmission of 
energy by radio, which originates and/or is received 
within the United States, and to all persons engaged 
within the United States in such communication or 
such transmission of energy by radio, and to the lic- 
censing and regulation of all radio stations as herein- 
after provided; but it shall not apply to persons en- 
gaged in wire or radio communication or transmission 
in the Canal Zone, or to wire or radio communication 
or transmission wholly within the Canal Zone. 


(b) Subject to the provisions of section 301, nothing 
in this Act shall be construed to apply or to give 
the Commission jurisdiction with respect to 

(1) charges, classifications, practices, services, facili- 
ties, or regulations for or in connection with intra- 
state communication service by wire or radio of any 
carrier, or (2) any carrier engaged in interstate or 
foreign communication solely through physical con- 
nection with the facilities of another carrier not 
directly or indirectly controlling or controlled by, or 
under direct or indirect common control with such 
carrier, or (3) any carrier engaged in interstate or 
foreign communication solely through connection 
by radio, or by wire and radio, with facilities, lo- 
cated in an adjoining State or in Canada or Mexico 
(where they adjoin the State in which the carrier is 
doing business), of another carrier not directly or 
indirectly controlling or controlled by, or under 
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direct or indirect common control with such cartier, 
or (4) any carrier to which clause (2) or clause (3) 
would be applicable except for furnishing interstate 
mobile radio communication service or radio com- 
munication service to mobile stations on land ve- 
hicles in Canada or Mexico; except that sections 201 
through 205 of this Act, both inclusive, shall, except 
as otherwise provided therein, apply to carriers 
described in clauses (2), (3) and (4). 


* * * 


Section 3, 47 U.S.C. 8 153 (1964): 
For the purposes of this Act, unless the context other- 
wise requires— 
(a) ‘Wire communication’ or ‘communication by 
wire’ means the transmission of writing, signs, signals, 
pictures, and sounds of all kinds by aid of wire, 


cable, or other like connection between the points 
of origin and reception of such transmission, includ- 
ing all instrumentalities, facilities, apparatus, and 
services (among other things, the receipt, forwarding, 
and delivery of communications) incidental to such 
transmission. 


(e) ‘Interstate communication’ or ‘interstate trans- 
mission’ means communication or transmission 

(1) from any State, Territory, or possession of the 
United States (other than the Canal Zone), or the 
District of Columbia, to any other State, Territory, 
or possession of the United States (other than the 
Canal Zone), or the District of Columbia, (2) from 
or to the United States to or from the Canal Zone, 
insofar as such communication or transmission takes 
place within the United States, or (3) between points 
within the United States but through a foreign 
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country; but shall not, with respect to the provisions 
of title II of this Act, include wire or radio communi- 
cation between points in the same State, Territory, 
or possession of the United States, or the District 

of Columbia, through any place outside thereof, if 
such communication is regulated by a State 
commission. 


(r) “Telephone exchange service’ means service within 
a telephone exchange, or within a connected system of 
telephone exchanges within the same exchange area 
operated to furnish to subscribers intercommunicating 
service of the character ordinarily furnished by a 
single exchange and which is covered by the exchange 
service charge. 

* * * 


Section 4(i), 47 U.S.C. 8 154(i) (1964): 


(i) The Commission may perform any and all acts, 
make such rules and regulations, and issue such orders, 
not inconsistent with this Act, as may be necessary in 
the execution of its functions. 

* * a 


Section 202(b), 47 U.S.C. § 202(b) (1964); 


(b) Charges or services, whenever referred to in this 
Act, include charges for, or services or in connection 
with, the use of common carrier lines of communication 
whether derived from wire or radio facilities, in chain 
broadcasting or incidental to radio communication of 
any kind. 


* * * 


Section 205(a), 47 U.S.C. § 205(a) (1964): 


(a) Whenever, after full opportunity for hearing, 
upon a complaint or under an order for investigation 
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and hearing made by the Commission on its own 
initiative, the Commission shall be of opinion that 
any charge, classification, regulation, or practice of 
any carrier or carriers is or will be in violation of any 
of the provisions of this Act, the Commission is 
authorized and empowered to determine and prescribe 
what will be the just and reasonable charge or the 
maximum or minimum, or maximum and minimum, 
charge or charges to be thereafter observed, and what 
classification, regulation, or practice is or will be just, 
fair, and reasonable, to be thereafter followed, and 

to make an order that the carrier or carriers shall 
cease and desist from such violation to the extent that 
the Commission finds that the same does or will exist, 
and shall not thereafter publish, demand, or collect 
any charge other than the charge so prescribed, or in 
excess of the maximum or less than the minimum so 
prescribed, as the case may be, and shall adopt the 
classification and shall conform to and observe the 
regulation or practice so prescribed. 


x * * 


Section 214, 47 U.S.C. 8 214 (1964): 


(a) No carrier shall undertake the construction of a 
new line or of an extension of any line, or shall 
acquire or operate any line, or extension thereof, 

or shall engage in transmission over or by means of 
such additional or extended line, unless and until 
there shall first have been obtained from the Com- 
mission a certificate that the present or future public 
convenience and necessity require or will require the 
construction, or operation, or construction and oper- 
ation, of such additional or extended line: Provided, 
That no such certificate shall be required under this 
section for the construction, acquisition, or operation 
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of (1) a line within a single State unless such line 
constitutes part of an interstate line, (2) local, 
branch, or terminal lines not exceeding ten miles in 
length, or (3) any line acquired under section 221 or 
222 of this Act: Provided further, That the Com- 
mission may, upon appropriate request being made, 
authorize temporary or emergency service, or the 
supplementing of existing facilities, without regard 

to the provision of this section. No carrier shall dis- 
continue, reduce, or impair service to a community, 
or part of a community, unless and until there shall 
first have been obtained from the Commission a 
certificate that neither the present nor future public 
convenience and necessity will be adversely affected 
thereby; except that the Commission may, upon 
appropriate request being made, authorize temporary 
or emergency discontinuance, reduction, or impair- 
ment of service, or partial discontinuance, reduction, 
or impairment of service, without regard to the pro- - 
visions of this section. As used in this section the 
term ‘line’ means any channel of communication 
established by the use of appropriate equipment, 
other than a channel of communication established 
by the interconnection of two or more existing chan- 
nels: Provided, however, That nothing in this section 
shall be construed to require a certificate or other 
authorization from the Commission for any installa- 
tion, replacement, or other changes in plant, operation, 
or equipment, other than new construction, which 
will not impair the adequacy or quality of service 
provided. 


(c) The Commission shall have power to issue such 
certificate as applied for, or to refuse to issue it, 

or to issue it for a portion or portions of a line, or 
extension thereof, or discontinuance, reduction, or: 
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impairment of service, described in the application, 
or for the partial exercise only of such right or 
privilege, and may attach to the issuance of the certi- 
ficate such terms and conditions as in its judgment 
the public convenience and necessity may require. 
After issuance of such certificate, and not before, 
the carrier may, without securing approval other 
than such certificate, comply with the terms and 
conditions contained in or attached to the issuance 
of such certificate and proceed with the construction, 
extension, acquisition, operation. or discontinuance, 
reduction, or impairment of service covered thereby. 
Any construction, extension, acquisition, operation, 
discontinuance, reduction, or impairment of service 
contrary to the provisions of this section may be 
enjoined by any court of competent jurisdiction at 
the suit of the United States, the Commission, the 
State commission, any State affected, or any party 
in interest. 

* * * 


Section 221(b), 47 U.S.C. § 221(b) (1964): 


(b) Subject to the provisions of section 301, nothing 
in this Act shall be construed to apply, or to give 

the Commission jurisdiction, with respect to charges, 
classifications, practices, services, facilities, or 
regulations for or in connection with wire, mobile, 

or point-to-point radio telephone exchange service, or 
any combination thereof, even though a portion of 
such exchange service constitutes interstate or foreign 
communication, in any case where such matters are 
subject to regulation by a State commission or by 


local governmental authority. 
* * * 
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Section 303(r), 47 U.S.C. § 303(r) (1964): 


(r) Make such rules and regulations and prescribe 
such restrictions and conditions, not inconsistent 
with law, as may be necessary to carry out the pro- 
visions of this Act, or any international radio or wire 
communications treaty or convention, or regulations 
annexed thereto, including any treaty or convertion 
insofar as it relates to the use of radio, to which the 
United States is or may hereafter-become a party. 

* * * 


Section 312(b) — (e), 47 U.S.C. § 312(b) — (e) (1964): 


(b) Where any person (1) has failed to operate 
substantially as set forth in a license, (2) has violated 
or failed to observe any of the provisions of this Act, 
or section 1304, 1343, or 1464 of title 18 of the 
United States Code, or (3) has violated or failed to 
observe any rule or regulation of the Commission 
authorized by this Act or by a treaty ratified by the 
United States, the Commission may order such person 
to cease and desist from such action. 


(c) Before revoking a license or permit pursuant to 
subsection (a), or issuing a cease and desist order 
pursuant to subsection (b), the Commission shall 
serve upon the licensee, permittee, or person involved 
an order to show cause why an order or revocation or 
a cease and desist order should not be issued. Any 
such order to show cause shall contain a statement 
of the matters with respect to which the Commission 
is inquiring and shall call upon said licensee, per- 
mittee, or person to appear before the Commission 
at a time and place stated in the order, but in no 
event less than thirty days after the receipt of such 
order, and give evidence upon the matter specified 
therein; except that where safety of life or property 
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is involved, the Commission may provide in the order 
for a shorter period. If after hearing, or a waiver 
thereof, the Commission determines that an order of 
revocation or a cease and desist order should issue, 

it shall issue such order, which shall include a state- 
ment of the findings of the Commission and the 
grounds and reasons therefor and specify the effec- 
tive date of the order, and shall cause the same to 

be served on said licensee, permittee, or person. 


(d) In any case where a hearing is conducted pur- 
suant to the provisions of this section, both the 
burden of proceeding with the introduction of evi- 
dence and the burden of proof shall be upon the 
Commission. 


(e) The provisions of section 9(b) of the Adminis- 
trative Procedure Act which apply with respect to 


the institution of any proceeding for the revocation 
of a license or permit shall apply also with respect 
to the institution, under this section, of any proceed- 
ing for the issuance of a cease and desist order. 


% * * 


